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PETITION FOR INTERLOCUTORY REVIEW 

INTRODUCTION 

 Pursuant to Illinois Commerce Commission Rule 200.520, the Citizens Utility 

Board (CUB) and Cook County State’s Attorney’s Office’s (CCSAO) request that the 

Illinois Commerce Commission (ICC) grant interlocutory review of the Administrative 

Law Judges’ (ALJ) Ruling that the Commission lacks authority to sanction utilities for 

discovery violations.  The substantive part of the Ruling states, without rationale, “the 

Administrative Law Judges determine that the Commission does not have authority to 

impose sanctions for discovery violations.” ALJ Ruling, May 1, 2002.   
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The Ruling does not address the substantive issues related to the CUB/CCSAO’s 

Motion for Sanctions.  Hence, this Petition for Interlocutory Review focuses exclusively 

on the Commission’s authority to sanction utilities for discovery violations. 

 The gravity of the ALJ Ruling cannot be overstated.  If the Commission allows 

this ruling to stand, no matter how egregious the discovery violation committed by a 

utility, or other party, the Commission has no authority to take punitive action.  The ICC 

adjudicatory process depends entirely on the Commission receiving accurate information 

from utilities, which maintain exclusive control of critical information.  Such lack of 

authority to deter utilities from submitting false information is unfathomable in light of 

the Commission’s regulatory responsibility.  In this case that responsibility includes 

ensuring all rates are just and reasonable, 220 ILCS 5/9-101, and that Nicor’s alternative 

regulation plan met the statutory requirements under Section 9-244. 220 ILCS 5/9-244.     

 
ARGUMENT 

 
 1.   The Commission has the authority to sanction discovery abuses pursuant to 

Section 10-101 of the Public Utilities Act (“PUA”) and Section 200.340 of the 

Commission Rules of Practice (“Commission Rules”).  220 ILCS 5/10-101; 83 Ill. 

Admin. Code § 200.340.  Section 10-101 of the PUA makes the Illinois Administrative 

Procedure Act (“IAPA”) applicable to Commission proceedings, stating, “In the conduct 

of any investigation, inquiry or hearing the provisions of the Illinois Administrative 

Procedure Act, including but not limited to Sections 10-25 and 10-35 of that Act, shall be 

applicable and the Commission’s rules consistent herewith.” Id. Section 10-40 of IAPA 

states, “The rules of evidence and privilege as applied in civil cases in the circuit courts 

of this state shall be followed.” 5 ILCS 100/10-40(a).   
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2.   Both ICC Rule 200.340 and Supreme Court. Rule 201(b)(1) require full 

disclosure of all relevant material.  Not only is full disclosure required, Supreme Ct. R. 

219 (c) provides the Commission authority to impose penalties for failure to comply with 

discovery rules, stating: 

(T)he court, upon motion or upon its own initiative, may impose upon the 
offending party or his or her attorney, or both, an appropriate sanction, 
which may include an order to pay to the other party or parties the amount 
of reasonable expenses incurred as a result of the misconduct, including a 
reasonable attorney fee, and when misconduct is willful, a monetary 
penalty. 
 

Sup. Ct. R. 219 (c)(vii).  Without the authority to penalize the utility, the full disclosure 

requirement, under both the Commission’s and the Supreme Court Rules, is meaningless. 

The Commission’s authority stems not just from these specific sections under the PUA 

and IAPA, but also from the significant body of case law that gives the Commission 

broad authority to carry out its legislative mandate.  In Abbott Laboratories v. Illinois 

Commerce Commission, 289 Ill. App. 3d 705; 682 N.E. 2d 340 (1997), the Appellate 

Court specifically allows the ICC to assess penalties not expressly authorized in the PUA.  

Specifically, the Illinois Industrial Energy Consumers challenged the Commission’s 

authority to impose a non-cost based unauthorized use penalty on industrial gas 

customers: 

Notwithstanding the broad powers of the Commission, petitioners contend that 
there is no express authorization in the statute for imposing such a penalty, and 
that remedial civil sanctions may only be imposed by a regulatory agency 
where the agency's enabling statute so authorizes. See Larkin v. Hartigan, 250 
Ill. App. 3d 969, 976, 620 N.E.2d 598, 189 Ill. Dec. 630 (1993). While 
petitioners are correct that there is no express authorization in the Act, it is a 
well-established rule that the express grant of authority to an administrative 
agency also includes the authority to do what is reasonably necessary to 
accomplish the legislature's objective. Lake County Board of Review v. 
Property Tax Appeal Board, 119 Ill. 2d 419, 427, 519 N.E.2d 459, 116 Ill. 
Dec. 567 (1988). See also Moening v. Illinois Bell Telephone Co., 139 Ill. 
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App. 3d at 525 (ICC has broad discretion to regulate the rate policies of public 
utilities). Thus, in Peoples Gas, Light & Coke Co. v. ICC, 175 Ill. App. 3d 39, 
529 N.E.2d 671, 124 Ill. Dec. 690 (1988), this court held that the Commission 
was not limited to any set of methods to achieve the legislative objective of 
securing meter accuracy and upheld a rule imposing a so-called penalty against 
a gas company for meter failure. This court stated:  

While the legislature provided many explicit sanctions which may 
be employed by the Commission, the legislature expressed no intent 
to limit the Commission to the numerated methods of enforcement. 
We do not find the legislature implied in the Act any intent to limit 
the Commission to any set of specific procedures. Rather, we 
believe the legislature implicitly authorized the Commission to 
formulate rules necessary to secure meter accuracy, a goal 
specifically mentioned by the legislature." Peoples Gas, Light & 
Coke Co. v. ICC, 175 Ill. App. 3d at 52. 

Id. at 712.  The Appellate Court gives significant weight to the legislature’s intent to give 

the Commission broad enforcement authority.  Similar interpretation must be given to the 

Commission’s authority to “obtain full disclosure of all relevant materials,” or that 

language is rendered meaningless.  The Commission could only request that utilities 

provide full disclosure, with no recourse for utilities that do not comply. 

 3.   Staff similarly noted the Commission’s broad authority in its Response in 

support of CUB/CCSAO’s Motion for Sanctions, relying on O’Grady v. Cook County 

Sheriff’s Merit Bd. 260 Ill. App. 3d 529,198 Ill. Dec. 28 (1st Dist. 1994).  In O’Grady the 

court upheld the Merit Board’s authority to dismiss employees despite the lack of specific 

authority to do so.   

4.   The court’s discussion regarding the Merit Board’s authority is particularly 

relevant and illuminating: 

A statute must be construed so as to ascertain and give effect to the intention of 
the General Assembly as expressed in the statute. (Parliament Insurance Co., 50 
Ill. App. 3d 341 at 346, 8 Ill. Dec. 429, 365 N.E.2d 667.) In order to ascertain and 
give effect to the legislature's intent, courts of review may look beyond express 
words and may consider the prospective and remedial objectives or purpose to be 
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served by the statute. (Parliament Insurance Co., 50 Ill. App. 3d 341 at 346, 8 Ill. 
Dec. 429, 365 N.E.2d 667.) Here, the Merit Act was enacted to ensure that 
appointment to positions within the sheriff's office would be on the basis of merit 
as well as to protect the rights of those employees who have proved themselves 
qualified and deserving of merit protection. To say that the Board had the power 
and duty to investigate and enforce the Act but had no authority to void 
certifications and appointments which were in violation of the terms of the statute 
"would be a distinct contradiction in terms" (Meana, 28 Ill. App. 3d at 855, 
quoting People ex rel. Heineck v. Holding (1917), 207 Ill. App. 38, 41-42) and 
would contravene and frustrate the intent and purpose of the Act (Parliament 
Insurance Co., 50 Ill. App. 3d 341 at 346, 8 Ill. Dec. 429, 365 N.E.2d 667).  
Where the legislature intended to grant to the Merit Board the authority, express 
and implied, necessary to effectively carry out and accomplish the objectives of 
the Act, the provisions of the Act should be construed accordingly. ( Parliament 
Insurance Co., 50 Ill. App. 3d 341 at 345, 8 Ill. Dec. 429, 365 N.E.2d 667;  Fahey, 
21 Ill. App. 3d at 583.)   The authority of the Merit Board to void the illegal 
certifications and appointments may be implied from the terms of the Act 
(Parliament Insurance Co., 50 Ill. App. 3d 341 at 345, 8 Ill. Dec. 429, 365 N.E.2d 
667; Fahey, 21 Ill. App. 3d at 583), and the acts of administrative agencies and 
officers should be upheld where, as here those acts are within limits relevant to 
the purpose of the particular enabling act (Parliament Insurance Co., 50 Ill. App. 
3d 341 at 348, 8 Ill. Dec. 429, 365 N.E.2d 667). Consequently, we hold that when 
the statutory mandates are not adhered to, the Merit Board has the authority to 
void certifications and corresponding appointments of individuals to merit-
protected positions. See Meana, 28 Ill. App. 3d 849 at 854-55. 
 

Id. at 535.  The key issue here is “[w]here the legislature intended to grant to the Merit 

Board the authority, express and implied, necessary to effectively carry out and 

accomplish the objectives of the Act, the provisions of the Act should be construed 

accordingly.  The authority of the Merit Board to void the illegal certifications and 

appointments may be implied from the terms of the Act.”  When an administrative 

agency has broad authority to regulate, it has not only express authority, but also implied 

authority to effectively accomplish the objectives of the Act.   

5.   While Nicor relies on cases that contain language expressing the limitation 

that agencies can only exercise power expressly delegated by the legislature, Nicor 

distorts the findings in the cases its cites in support of its position.  In both City of 
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Chicago v. Illinois Commerce Commission and Commonwealth Edison Co. v. Illinois 

Commerce Commission, the courts rule the ICC has broad authority to carry out its 

mandate.  First, Nicor incorrectly interprets the Illinois Supreme Court finding in City of 

Chicago v. Illinois Commerce Commission, 79 Ill. 2d 213, as standing for the proposition 

that “Because the Commission is a creature of statute, it may only exercise power 

expressly delegated to it and any action by the Commission in excess of or unsupported 

by that authority is void.”  Nicor Response to CUB/CCSAO at 3.  While the quote is 

correct as far as it goes, Nicor omits the Illinois Supreme Court’s critical finding that the 

Commission’s authority includes the following:  

In the exercise of its power to regulate grade crossings in the interest of public 
safety, the Commission is vested with wide discretion to determine what the 
public interests require and what measures are necessary for the protection and 
promotion of those interests. 
 

City of Chicago v. Illinois Commerce Commission, 79 Ill. 2d 213, 220; 402 N.E. 2d 595.   

6.   The City of Chicago case involves the Commission’s authority to require a 

public highway authority (the City of Chicago) to improve and maintain the property of a 

privately owned public utility. Id. at 218.  The City argues that the Public Utilities Act 

does not give the Commission authority to promulgate Rule 606 requiring the City to 

improve and maintain railroad property.  The Illinois Supreme Court finds that “the 

legislature did not intend to limit the Commission to a restrictive and inflexible criterion 

as ownership… ” and that the Commission has the authority to enforce the rule at issue.  

The key language is the Commission’s “wide discretion to determine what the public 

interest requires.”   

7.   Second, Nicor cites Commonwealth Edison Co. v. Illinois Commerce 

Commission, 332 Ill. App. 3d 1038, as similarly limiting the Commission’s authority.  
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Again, the ruling by the Illinois appellate court directly contradicts Nicor’s argument.  

Commonwealth Edison dealt with the Commission’s authority to allow ComEd to collect 

decommissioning fees from ratepayers even when ComEd no longer owns the plants.   

While Section 9-201.5 of the Public Utilities Act authorizes the collection of 

decommissioning fees, it does not explicitly mention post-sale decommissioning 

collections.  ComEd argued that Section 9-201.5 must be read in conjunction with 

Section 16-114, and ultimately the court agrees, ruling that “A statutory provision must 

not be read in isolation but, rather, must be read in conjunction with other relevant 

provisions.” 332 Ill. App.3d at 1050.  “In construing statutes, we must examine the entire 

statute as a whole and consider the objective and purpose of the statute.” Id. at 1054.   

8.   When reviewing the applicable sections of the Act, and examining the entire 

statute as a whole in light of the facts of this proceeding, the Commission has the 

authority to sanction Nicor.  The courts of review in Illinois have clearly ruled in several 

cases that the Commission has the implied authority to carry out and accomplish the 

objectives of the Public Utilities Act.  Without question, discovery is an integral part of 

the Commission process and is one of the central means by which the objectives of the 

Act are realized.  The authority to impose sanctions is critical to the integrity of the 

discovery process, and in essence, to the entire Commission mission to ensure rates and 

services are in all respects just and reasonable. 220 ILCS 5/9-102; 220 ILCS 5/9-101.  
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CONCLUSION 
 

This case goes to the heart of the Commission’s authority to regulate utilities, and 

fulfill its mission to protect consumers.  As it stands, this ruling puts Illinois ratepayers in 

a position where the only penalty for misleading the Commission in order to win a case, 

is having to return the ill gotten gains – a risk worth taking every time.  Given the 

importance of this Ruling, and its immediate effect on the Commission’s adjudicatory 

process, CUB/CCSAO request that the Commission grant interlocutory review of the 

ALJs’ Ruling.     

Respectfully Submitted, 

      
      CITIZENS UTILITY BOARD 
       

By:  ________________________  
 Robert J. Kelter   
 Director of Litigation 

Robert J. Kelter 
Director of Litigation 
Citizens Utility Board 
208 S. LaSalle St., Ste. 1760 
Chicago, IL 60604 
(312) 263-4282 
rkelter@cuboard.org 
      RICHARD A. DEVINE 
      COOK COUNTY STATE’S ATTORNEY 
 
 
      By:  __________________________ 
       Mark N. Pera 

Assistant State’s Attorney  
Environment and Energy Division 

 
Richard A. Devine 
COOK COUNTY STATE’S ATTORNEY 
Mark N. Pera 
Marie Spicuzza 
Leijuana Doss 
Assistant State’s Attorney   
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Environment and Energy Division 
69 W. Washington, Ste. 700 
Chicago, IL 60602 
(312) 603-8600 
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