
STATE OF ULINOIS

ILLINOIS COMMERCE COMMISSION

February 28,200O

Illinois Bell Telephone Company
(Ameritech Illinois) and

Essex Telcom, Inc.
00-0020

Approval of the First Amendment to
Interconnection Agreement dated November24,: SERVED ELECTRONICALLY
1999 pursuant to 47 U.S.C. 3s 252 (a)(l) : AT THE REQUEST OF THE
and 252(e). : HEARING EXAMINER

Mark Kerber Marc Wolens
Ameritech Services, Inc. Essex Telcom, Inc.
225 W. Randolph St., 27D 2 E. Third St.
Chicago, IL 60606 Sterling, IL 61081

Theresa P. Larkin
Illinois Bell Telephone Company
555 E. Cook St., FL IE
Springfield, IL 62721

Dear Sir/Madam:

Attached is a copy of the Hearing Examiner’s Proposed Order in the above matter.
It is being sent to you pursuant to Section 200.820 of the Commission’s Rules of Practice

(83 Ill. Adm. Code 200.820).

Under Section 200.830 of the Rules, exceptions to the Proposed Order and replies
thereto may be filed by the parties within the time periods established by the rule or such
other times as fixed by the Hearing Examiner. The mailing dates for filing exceptions and
replies, if any, are March 1, 2000 and March 2, 2000, respectively. These dates are
receipt dates, not later than 3:00 P.M. by fax or e-mail, for purposes of serving copies on
other Parties and on the Hearing Examiner.

The parties are reminded that pursuant to 83 Ill. Adm. Code 200.830 (b), substitute
language is required to be included with exceptions when exception is taken as to a
statement or finding of fact in the proposed order. Briefs on exceptions not including such
language shall be stricken.

Sincerely,

Donna M. Caton
Chief Clerk

SC
Hearing Examiner: Mr. Jones



STATE OF ILLINOIS
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Illinois Bell Telephone Company
(Ameritech Illinois) and Essex
Telcom, Inc.

00-0020
Joint Petition for approval of the
First Amendment to an
Interconnection Agreement dated
November 24,1999, pursuant to 47
U.S.C. Sections 252(a)(l) and
252(e). :

HEARING EXAMINER’S PROPOSED ORDER

By the Commission:

I. PROCEDURAL HISTORY

On January 10, 2000 Illinois Bell Telephone Company (Ameritech Illinois)
(hereinafter “Ameritech”) and Essex Telcom, Inc. (“Essex”) filed a petition for approval
of the First Amendment to an Interconnection Agreement pursuant to Sections
252(a)(l) and 252(e) of the Telecommunications Act of 1996, 47 U.S.C. Sections
252(a)(l) and 252(e) (“Telecommunications Act”). The First Amendment to the
Agreement (hereinafter “Agreement” or “Amended Agreement”) was filed with and
attached to the petition. The Amended Agreement, dated November 24, 1999, is the
First Amendment to the Interconnection Agreement dated August 10, 1999.

Pursuant to due notice, this matter came on for hearing before a duly authorized
Hearing Examiner of the Commission at its offices in Springfield, Illinois on January 26,
2000. Appearances were entered by Ameritech and the Commission Staff, through
their attorneys. Ameritech filed the verified statement of Eric Larsen, who is General
manager - Sales and Service for Ameritech Information Industry Services. Staff filed
the verified statement of John M. Garvey of the Commission’s Telecommunications
Division. (Staff Ex. 1.00) In his statement, Mr. Garvey recommended approval of the
Agreement, for the reasons, and subject to the conditions relating to implementation,
described below. On February 3, 2000, Ameritech filed a response to Staffs verified
statement.

II. SECTION 252 OF THE TELECOMMUNICATIONS ACT

Section 252(a)(l) of the Act allows parties to enter into negotiated agreements
regarding requests for interconnection, services or network elements pursuant to
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Section 251. Ameritech and Essex have negotiated such an Agreement, and have
submitted it for approval in this proceeding.

Section 252(a) of the Act provides, in part, that “[a]ny interconnection agreement
adopted by negotiation shall be submitted for approval to the State commission.”
Section 252(e)(l) provides that a State commission to which such an agreement is
submitted “shall approve or reject the agreement, with written findings as to any
deficiencies.” Section 252(e)(2) provides that the State commission may only reject the
negotiated agreement if it finds that “the agreement (or portion thereof) discriminates
against a telecommunications carrier not a party to the agreement” or that “the
implementation of such agreement (or portion thereof) is not consistent with the public
interest, convenience, and necessity.”

Section 252(e)(4) provides that the agreement shall be deemed approved if the
State commission fails to act within 90 days after submission by the parties. This
provision further states that “[n]o State court shall have jurisdiction to review the action
of a State commission in approving or rejecting an agreement under this section.”
Section 252(e)(5) provides for preemption by the Federal Communications Commission
if a State commission fails to carry out its responsibility and Section 252(e)(6) provides
that any party aggrieved by a State commission’s determination on a negotiated
agreement may bring an action in an appropriate Federal district court.

Section 252(h) requires a State commission to make a copy of each agreement
approved under subsection (e) “available for public inspection and copying within 10
days after the agreement or statement is approved.”

Section 252(i) requires a local exchange carrier to “make available any
interconnection, service, or network element provided under an agreement approved
under this section to which it is a party to any other requesting telecommunications
carrier upon the same terms and conditions as those provided in the agreement.”

Ill. PURPOSE AND TERMS OF THE AMENDMENT

As explained by the Staff witness, Mr. John Garvey, the instant agreement,
dated November 24, 1999, is the First Amendment to the Interconnection Agreement
dated August 10, 1999, between both parties. This agreement specifically amends six
parts of the existing agreement to comply with the order entered in FCC Docket No.
98-147 (In the Matters of Deployment of Wireline  services Offering Advanced
Telecommunications), in which the Federal Communications Commission (“FCC”)
adopted several measures to promote competition in the advanced services market,
including but not limited to, rules regarding collocation and spectrum management. Mr.
Garvey stated that the six amended parts are as follows:

1) Article XII, including any schedules referenced therein, is amended in its
entirety and shall read as set forth in Attachment A;
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2) Section 1.2 is amended to add “DSL”, Preparation Charges, and Unused
Space definitions;

3) Schedule 9.2.1(a)  deleting references to 2-Wire ADSL Compatible-
Unbundled Local Loop or ADSL 2W and adding or where existing copper
facilities can be conditioned to meet the ANSI T1.413-1998  non-
overlapping mode only per Annex F specifications;

4) Schedule 9.2.1(b) deleting references to 2-Wire HDSL-Compatible
Unbundled Local Loop or HDSL 2W and 4-Wire HDSL Compatible
Unbundled Local Loop or HDSL 4W and adding where existing copper
facilities can be conditioned to meet applicable technical standards;

5)

6)

Schedule 9.5 is amended by inserting the new Sections 2.1.4 to 2.1.6;

The Pricing Schedule is amended by inserting the rates set in Attachment
B.

Staff notes that the existing agreement had established the financial and
operational terms for: networks on mutual and reciprocal compensation; unbundled
access to Ameritech’s network elements, including Ameritech’s operations support
systems functions; physical collocation; number portability; resale; and a variety of other
business relationships.

IV. STAFF REVIEW

Staff reviewed the Amended Agreement in light of the criteria contained in
Section 252(e)(2)(A) of the Act. Staff says that under this section, the Commission may
only reject an agreement (or any portion thereof) adopted by negotiation under
subsection (a) if it finds that (i) the agreement (or portion thereof) discriminates against
a telecommunications carrier not a party to the agreement; or (ii) the implementation of
such agreement or portion is not consistent with the public interest, convenience, and
necessity.

With regard to the discrimination issue, Staffs position continues to be that in
order to determine if a negotiated agreement is discriminatory, the Commission should
determine if all similarly situated carriers are allowed to purchase the service under the
same terms and conditions as provided in the Agreement. Under Staffs approach, a
carrier should be deemed to be a similarly situated carrier for purposes of this
Agreement if telecommunications traffic is exchanged between it and Ameritech for
termination on each other’s networks, and if it imposes costs on Ameritech that are no
higher than costs imposed by Essex. If a similarly situated carrier is allowed to
purchase the same service(s) under the same terms and conditions as provided in this
contract, then Staff says this contract should not be considered discriminatory. Staff
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also states that Section 252 (i) of the Act allows a similarly situated carrier to enter into
essentially the same agreement.

Based on this analysis, Staff concluded that there is no reason why the
Agreement should be deemed discriminatory. Based on the record in this docket, the
Commission agrees that the Agreement is not discriminatory.

Staff also concluded, and the Commission concurs, based on the record in this
proceeding, that the Agreement is consistent with the public interest, convenience, and
necessity. Staff recommended that the Commission examine the Agreement on the
basis of economic efficiency, equity, past Commission orders, and state and federal law
to determine if the Agreement is consistent with the public interest. Staff noted that in
previous dockets, Staff took the position that negotiated agreements should be
considered economically efficient if the services are priced at or above their Long Run
Service Incremental Costs (“LRSICS”). Staff believes requiring a service to be priced at
or above its LRSIC ensures that the service is not being subsidized and complies with
the Commission’s pricing policy. Staff states that all of the services in this Agreement
are priced at or above their respective LRSICs. Therefore, Staff submits that this
Agreement should not be considered economically inefficient.

Staff concluded that there was nothing in the Agreement that indicated that the
Agreement is inequitable, inconsistent with past Commission orders, or in violation of
state or federal law. Staff recommended that the Commission approve the Agreement
subject to Staffs recommended implementation requirements.

Although Staff recommends approval of the Agreement subject to certain
conditions regarding implementation, it is noted that Ameritech’s collocation tariff is the
subject of an investigation in Docket 99-0615.  In the instant case, Staff and Ameritech
appear to disagree over whether any future Commission order in Docket 99-0615
would be binding on the parties to the Agreement. The Commission observes that this
and other collocation issues are not before the Commission for a determination in the
instant docket, and the Commission makes no findings with respect thereto. The
Commission further observes that its approval of the instant Agreement creates no
presumptions with respect to the determinations to be made on collocation issues in
any other docket. Further, the Staff, by its recommendation to approve the Agreement,
has not waived its right to take exception to Ameritech’s positions on collocation issues
in 99-0615 nor other dockets.

Concerning the implementation of the Agreement, Staff recommends that the
Commission require Ameritech, within five (5) days from the date the Agreement is
approved, to modify its tariffs to reference the negotiated agreement for each service.
Staff says this requirement is consistent with the Commission’s Orders in previous
negotiated agreement dockets and allows interested parties access to the Agreement.
Staff recommends that such references be contained in Ameritech’s tariffs, identified as
ICC No. 21, Section 19.15. Staff also recommends that the Commission require that
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Ameritech to file a copy of the approved Agreement within five (5) days from the date
the Agreement is approved with the Chief Clerks Office to be placed in a separate
binder. The Commission Staffs recommendations regarding implementation of the
Agreement are reasonable and should be adopted.

V. FINDINGS AND ORDERING PARAGRAPHS

The Commission, having considered the entire record herein, is of the opinion
and finds that:

(1)

(2)

(3)

(4)

(5)

03)

(7)

(8)

Ameritech is a telecommunications carrier as defined in Section 13-202 of
the Public Utilities Act, and Ameritech provides telecommunications
services as defined in Section 13-202 of the Public Utilities Act; Essex is
authorized to provide local telecommunications services in Illinois;

the Commission has jurisdiction of the parties hereto and the subject
matter hereof;

the facts recited and conclusions reached in the prefatory portion of this
Order are supported by the record and are hereby adopted as findings of
fact and law;

the Agreement does not discriminate against a telecommunications carrier
not a party to the Agreement and is not contrary to the public interest,
convenience and necessity;

in order to assure that the implementation of the Agreement is in the
public interest, Ameritech shall implement the Agreement by filing it with
the Chief Clerk of the Commission under separate cover within five (5)
days of approval by the Commission; the Chief Clerk shall place the
Agreement in the binder which already contains the Agreements approved
in past dockets involving negotiated agreements and which is intended to
include all future negotiated agreements approved by the Commjssion
under Sections 252(e) of the Act;

within five (5) days of the entry of this Order, Ameritech shall modify its
tariffs to reference the negotiated agreement in the manner recommended
by Staff and described in the prefatory portion of this Order above;

the Agreement should be approved as hereinafter set forth;

approval of this Agreement does not have any precedential affect on any
future negotiated agreements or Commission Orders.
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IT IS THEREFORE ORDERED by the Commission that the Agreement between
Ameritech and Essex, which is attached to the petition, is approved pursuant to Section
252(e) of the Telecommunications Act of 1996.

IT IS FURTHER ORDERED that Ameritech shall comply with Findings (5) and
(6) above within five (5) days of the date of this Order.

IT IS FURTHER ORDERED that this Order is final; it is not subject to the
Administrative Review Law.

By proposed order of the Hearing Examiner this -th day of February, 2000.

Hearing Examiner
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