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OBJECTION TO INTERROGATORIES

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the

“Company”), through its undersigned attorneys, hereby submits its Objection to the

Interrogatories propounded by the Citizens Utility Board (“CUB”) and the Cook County State’s

Attorney’s Office (“Cook County”) (together, “CUB/Cook County”) pursuant to the direction of

the Administrative Law Judges (“ALJs”).
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I.
Introduction

The Interrogatories propounded by CUB/Cook County are contrary to the ALJs’ ruling

regarding the inapplicability of Sup. Ct. R. 213 to Nicor Gas’ witness disclosures in this

proceeding.  On May 12, 2003, the ALJs ruled that Rule 213 does not apply to Illinois

Commerce Commission (“Commission”) proceedings.  (Tr. at 228, 232).  The ALJs further ruled

that the witness disclosures submitted by Nicor Gas are satisfactory and in full accordance with

the ALJs’ prior ruling of April 25, 2003.  (Id., at 216).  Despite the clarity of the ALJs’ rulings,

CUB/Cook County now seek extensive further witness disclosures, which are procedurally

improper, unduly burdensome, and unnecessary for the conduct, as needed, of depositions in this

proceeding.

In sheer scope and detail, the Interrogatories exceed even the types of disclosures that

may be required under Rule 213 in Circuit Court cases.1  In effect, regardless of the ALJs’ clear

rulings, CUB/Cook County seek to require Nicor Gas to present the actual substance of its

witnesses’ testimony in advance of any date to be set by the ALJs for the submission of Nicor

Gas’ direct testimony in this proceeding.  CUB/Cook County have shown no need for the

advance disclosure of Nicor Gas’ direct testimony, which under well-established Commission

practice and procedure will be pre-filed in writing and served upon all parties before any

evidence is taken in this docket.  While Nicor Gas would be unduly burdened by a requirement

to respond to the objectionable Interrogatories, no party will be prejudiced if Nicor Gas is

protected from such overreaching discovery.

                                                
1  See Resp. of Nicor Gas to CUB/Cook County’s Motion to Compel Discovery, pp. 3-5 (discussing the appropriate
scope of disclosures for lay, independent expert, and retained expert witnesses under Rule 213).



- 3 -

In sum, CUB/Cook County should not be allowed to circumvent the ALJs’ rulings and

the procedures set forth in the Commission’s Rules of Practice (see 83 Ill. Admin. Code 200.10

et seq.) for the taking of discovery and the presentation of testimony.  For all these reasons, as

further discussed below, Nicor Gas respectfully requests that the Commission sustain its

objection to CUB/Cook County’s Interrogatories and that a schedule be set to allow this

proceeding to move forward on the merits without further delay.

II.
Argument

A. CUB/Cook County’s Interrogatories Are Improper

CUB/Cook County seek, through the Interrogatories, information that CUB/Cook County

originally sought to obtain through Nicor Gas’ witness disclosures.  In particular, CUB/Cook

County ask for further information regarding opinions and statements set forth in Nicor Gas’

witness disclosures, including more detailed descriptions of witness opinions, bases for the

opinions, conclusions reached to form the opinions, documents reviewed in forming the

opinions, and documents prepared by the witnesses relating to their opinions.  (See generally,

Interrogatories).  This is the precise information that CUB/Cook County previously asserted

Nicor Gas was required to provide pursuant to Supreme Court Rule 213 as part of its witness

disclosures.

On May 12, 2003, the ALJs ruled that Supreme Court Rule 213 is not applicable to this

proceeding.  (Tr. at 228, 232).  Rather, the ALJs held appropriately that this proceeding is being

conducted pursuant to the Commission’s Rules of Practice.  (Id., at 228-29)  CUB/Cook

County’s Interrogatories do not set forth any basis for a reversal of the ALJs’ ruling on this issue

nor does any valid basis for doing so exist.



- 4 -

Commission proceedings, like administrative proceedings in general, are distinct from

civil proceedings in that they are conducted pursuant to the Illinois Administrative Procedure Act

(“APA”), 5 ILCS 100/1-1 et seq., not the Supreme Court Rules.  While Supreme Court Rule 213

under specific circumstances may contemplate certain types of limited advance disclosures

related to witnesses’ anticipated testimony in Circuit Court proceedings, the APA provides that

administrative agencies proscribe their own rules governing hearings and discovery.  5 ILCS

100/10-10.  The Commission has not adopted any rule that requires the types of disclosures

sought by CUB/Cook County through discovery in this proceeding.

In essence, the information sought by CUB/Cook County is the substance of what will be

Nicor Gas’ direct case.  In Commission proceedings, however, parties are not subject to the type

of instantaneous response to live witness testimony characteristic of civil proceedings.  The

Commission’s Rules of Practice, rather, contemplate the advance submission of testimony and

evidentiary exhibits.  83 Ill. Admin. Code §200.660.  The type of information sought by

CUB/Cook County, such as witnesses’ opinions and conclusions, in most cases should be part of

a party’s testimony and evidentiary exhibits.  To the extent any other party desires further

information beyond what is included in a party’s advance submission of testimony and

evidentiary exhibits, that party has the opportunity to seek additional information through

discovery prior to hearings.  This is precisely the type of process Nicor Gas continues to support.

Accordingly, the purpose that Supreme Court Rule 213 may be intended to fulfill is otherwise

satisfied in Commission proceedings through the parties’ advance submissions of testimony and

evidentiary exhibits.

The Commission expressly has determined that the appropriate time and method for

providing the types of information sought in the Interrogatories is through the advance
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submission of written testimony and evidentiary exhibits.  CUB/Cook County will have the

opportunity to review the information requested through the Interrogatories at the time Nicor Gas

files its case-in-chief, which will be significantly in advance of any evidentiary hearings in this

proceeding.  Moreover, CUB/Cook County also will have the opportunity to conduct further

discovery at that time to the extent any witnesses’ opinion and conclusions, and the basis

therefor, are not sufficiently clear based on Nicor Gas’s written testimony and evidentiary

exhibits.  CUB/Cook County further will have the period of time set by the ALJs for the

preparation of responsive testimony in accordance with Commission practice and procedure.

CUB/Cook County should not be permitted to impose the unnecessary and burdensome

requirement on Nicor Gas to respond to the Interrogatories and, in effect, to detail each and every

aspect of its direct case at this stage of the proceeding.  Accordingly, consistent with (1) the

ALJs’ rulings that Supreme Court Rule 213 is not applicable to Commission proceedings and

that Nicor Gas’s prior witnesses disclosures are fully sufficient for purposes of this proceeding,

and (2) the Commission’s Rules of Practice, which address the purpose of Rule 213 by requiring

the advance submission of testimony and evidentiary exhibits, Nicor Gas respectfully requests

that the ALJs sustain its objection to the Interrogatories.

B. The Taking Of Depositions Is Not An Appropriate Basis For The Interrogatories

Any assertion by CUB/Cook County that the information sought through the

Interrogatories should be provided now because the information is necessary to conduct

depositions of Nicor Gas’ opinion witnesses should be rejected.  While Nicor Gas previously

agreed to depositions of Company personnel, and Nicor Gas stands by that agreement, the

purpose of the agreed-to depositions, as explained herein, is entirely different than what now
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appears to be CUB/Cook County’s intent in seeking to take the deposition of Nicor Gas’

witnesses.

1. The Purpose of the Agreed-To Depositions

Nicor Gas previously agreed to permit Staff, and CUB/Cook County, to take the

depositions of Company personnel for the purpose of asking fact-specific questions pertaining to

(a) the documents Nicor Gas has produced in discovery, (b) Nicor Gas’ narrative answers to

discovery requests, and (c) factual issues related to the PBR.  In other words, the agreed-to

depositions would be another avenue for the parties to conduct their investigation into the

underlying facts.  While the Commission’s Rules of Practice discourage the use of depositions as

part of the fact-finding process in the first instance, Nicor Gas agreed to these depositions in the

spirit of cooperation and in an effort to voluntary disclose all relevant and material facts.  Nicor

Gas continues to stand by this commitment.

The Interrogatories propounded by CUB/Cook County reveal that CUB/Cook County

now intend to conduct depositions for entirely different purposes.  CUB/Cook County now

appear intent on deposing Nicor Gas’ witnesses specifically as to their conclusions and opinions,

rather than the facts underlying the same.  In this respect, CUB/Cook County appear to be

seeking leave to conduct a trial run at cross-examination and impeachment of Nicor Gas’

witnesses.  While the depositions of opinion witnesses may serve a legitimate purpose in civil

litigation, e.g., to prevent surprise, such a purpose is not in keeping with the fact-finding process

under Commission practice and procedure.  The Commission’s Rules of Practice discourage

depositions for the purpose of conducting factual inquiries; the Commission’s Rules do not even

contemplate depositions for the purposes apparently intended by CUB/Cook County.  See 83 Ill.

Admin. Code 200.340.  For these reasons, Nicor Gas strongly objects to the extension of its
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agreed-to fact depositions into the expert opinion depositions that CUB/Cook County apparently

contemplate.

CUB/Cook County’s approach would change the scope of Nicor Gas’ agreed-to

depositions in a second respect—namely, the persons to be deposed.  As stated, Nicor Gas has

agreed to the deposition of its employees.  CUB/Cook County now appear intent on taking the

depositions of all Nicor Gas’ disclosed witnesses, most of whom are not Company employees.

Nicor Gas has not and does not agree to the depositions of such witnesses for any purpose.

2. CUB/Cook County Have Not Satisfied the Standard For Depositions

As Nicor Gas has not agreed to the civil litigation-type depositions CUB/Cook County

appear intent on conducting, CUB/Cook County must set forth a request that satisfies the

Commission’s standard for depositions prior to being permitted to engage in such activity.

CUB/Cook County have not made any request to take depositions in this proceeding nor have

they established any basis for depositions that satisfies the standard contained in the

Commission’s Rules of Practice.  In the absence of such a showing and, ultimately, the grant of

any such request, any assertion that the Interrogatories are needed for the preparation of

depositions is not credible and should not be provided any weight in assessing the

appropriateness of Nicor Gas’ objection to the Interrogatories.

C. Sustaining Nicor Gas’ Objection Will Not Prejudice Any Party.

Neither CUB/Cook County nor any other party will be prejudiced should the ALJs

sustain Nicor Gas’ objection.  As noted above, the conclusions and opinions of Nicor Gas’

witnesses, and the bases therefor, will be disclosed when Nicor Gas submits its testimony and

evidentiary exhibits in this proceeding.  Nicor Gas will do so in accordance with the schedule



- 8 -

that the ALJs will set.  While a schedule has not been set at this time, the date that Nicor Gas will

submit its testimony and evidentiary exhibits will be well in advance of both the evidentiary

hearing and the date set for CUB/Cook County to file their responsive testimony and exhibits.

CUB/Cook County will have sufficient opportunity to conduct discovery following Nicor Gas’

submission of its testimony and evidentiary exhibits should the type of information CUB/Cook

County seek through the Interrogatories not be disclosed, for some reason, at that time.

Following this course is reasonable and consistent with the procedures set forth in the

Commission’s Rules of Practice.

III.
Conclusion

WHEREFORE, for the reasons set forth herein, Nicor Gas respectfully requests that the

Commission sustain its objection to the Interrogatories, set a schedule to allow this proceeding to

move forward on the merits without further delay, and provide such other relief as is just and

proper.

Dated:  May 20, 2003

Respectfully Submitted,

NORTHERN ILLINOIS GAS COMPANY
d/b/a NICOR GAS COMPANY

By:                                                                   
One of its attorneys

John E. Rooney
Thomas A. Andreoli
Sonnenschein, Nath and Rosenthal
233 South Wacker Drive
Chicago, IL   60606
(312) 876-8000
jrooney@sonnenschein.com
tandreoli@sonnenschein.com


