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CITIZENS UTILITY BOARD AND COOK COUNTY STATE’S ATTORNEY’S OFFICE

MOTION TO COMPEL DISCOVERY

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the

“Company”), through its undersigned attorneys, hereby submits its Response to the Motion to

Compel Discovery filed with the Illinois Commerce Commission (the “Commission”) by the

Citizens Utility Board and the Cook County State’s Attorney’s Office (“CUB” and “Cook

County” and, together, “CUB/Cook County”).
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I.
Introduction

In accordance with the rulings of the Administrative Law Judges (the “ALJs”), Nicor Gas

on April 25, 2003 filed Witness Disclosures for Rocco J. D’Alessandro, Thomas Moretti, Scott

R. Lassar/Randall Wexler, Michael Barrett, and Russell A. Feingold.  These disclosures provide

information substantially similar to that called for under Sup. Ct. R. 213(f), so that CUB/Cook

County (and Staff of the Commission) can proceed with any depositions of Nicor Gas’s

disclosed witnesses, and possibly other Nicor Gas personnel, prior to the Company filing its

Direct Testimony on reopening.  The Witness Disclosures filed by Nicor Gas are consistent with

the ALJs’ prior rulings and fully sufficient to allow the depositions of these disclosed witnesses

to proceed.

In their Motion, CUB/Cook County incorrectly assert that the Witness Disclosures are

insufficient and request that the Commission require Nicor Gas to re-file its disclosures or, in the

alternative, allow CUB/Cook County to take the depositions of Nicor Gas’s witnesses after Nicor

Gas has filed its case-in-chief.  As to the primary relief sought, CUB/Cook County’s arguments

reflect an inaccurate statement of the ALJs’ rulings on the disclosures to be filed, as well an

apparent misunderstanding of Sup. Ct. R. 213(f).  In the event CUB/Cook County wish to depose

Nicor Gas’s witnesses— already an extraordinary procedure under the Commission’s Rules of

Practice—the Witness Disclosures on file provide fully sufficient information for this purpose.

As to the alternative relief sought, the fundamental unfairness of CUB/Cook County’s proposed

procedure has been the subject of extensive discussions among the parties and before the ALJs.

CUB/Cook County cannot be allowed to depose Nicor Gas’s witnesses after their testimony has

been filed with the Commission, because any such depositions would subject these witnesses to
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cross-examination outside the ALJs’ presence and the due process protections provided by the

Commission’s evidentiary process.

For these reasons, as discussed below, the Motion should be denied and this proceeding

should be allowed to move forward on the merits without further delay.

II.
Argument

A. The Witness Disclosures Meet the ALJs’ Rulings

The question of Nicor Gas’s Witness Disclosures was the subject of extensive discussion

at the March 13, 2003 hearing in this matter.  Based on that discussion, the ALJs effected a

compromise reached by the parties to allow for the depositions of Nicor Gas’s witnesses and

possibly other personnel prior to Nicor Gas filing its direct testimony.  Specifically, the ALJs

ruled that Nicor Gas, without written discovery from CUB/Cook County (or Staff), would be

required to file a list of its planned witnesses in future evidentiary hearings and the scope of

these witnesses’ testimony.  (Tr., p. 108-110).  Because witness lists and depositions are atypical

in Commission practice, the ALJs stated that that the Witness Disclosures to be filed would be

“in the guise of” Sup. Ct. R. 213.  To the extent CUB/Cook County assert that the ALJs made

any other rulings with respect to the disclosures, such assertions are mistaken.

B. The Witness Disclosures Are Fully Sufficient and Depositions Should Proceed

On April 25, 2003, Nicor Gas filed disclosures for five (5) individual or panel witnesses

expected to give testimony in future evidentiary hearings.  For each of these witnesses, Nicor

Gas disclosed the subject matters of their anticipated testimony and, as appropriate, the opinions

and the qualifications of the witnesses.  See, e.g., Sup. Ct. R. 213(f), as amended effective July 1,

2002.  Based upon these disclosures, CUB/Cook County should be prepared to proceed with

depositions of these witnesses without further delay.
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CUB/Cook County argue that the Witness Disclosures filed by Nicor Gas do not meet the

letter of Sup. Ct. R. 213.  For example, CUB/Cook County assert (correctly) that the Witness

Disclosures are not sworn.  (See Mot., ¶ 11).  There should be no misunderstanding, however,

that the disclosures ordered by the ALJs were to be “similar to” and/or “in the guise of”

interrogatory responses under Sup. Ct. R. 213(f).  (See above).  That is because Sup. Ct.

R. 213(f) is not applicable to the Commission practice.  See generally, 83 Ill.Adm.Code 200.

The compromise reached by the parties and implemented by the ALJs to allow depositions to go

forward in this proceeding was not intended to incorporate into this proceeding the provisions of

Sup. Ct. R. 213, and the attendant formalities associated with discovery in the Circuit Courts, and

CUB/Cook County’s assertions to the contrary are without basis.

Moreover, Nicor Gas’s Witness Disclosures fully comport with Sup. Ct. R. 213, as

applied to this proceeding by the ALJs.  Thus, for its anticipated lay witnesses D’Alessandro and

Moretti, Nicor Gas has disclosed with specificity the subject matters (i.e., the topics) on which

these witnesses are expected to testify.  See Sup. Ct. R. 213(f)(1).  For its independent expert

witness panel of Lassar/Wexler, Nicor Gas has disclosed with specificity the subject matters on

which this panel is expected to testify, as well as the opinions Nicor Gas expects to elicit.  See

Sup. Ct. R. 213(f)(2).  Because the Lassar/Wexler panel will testify as to the October 28, 2002

Report to the Special Committee of the Board of Directors of Nicor Inc., which Lassar authored

and all parties have had in their possession since last October, it cannot be said that CUB/Cook

County are not fully on notice of the testimony Lassar/Wexler will give.  Finally, with respect to

its retained outside experts, Barrett and Feingold, Nicor Gas has disclosed the subject  matters,

the opinions and bases therefor, and the qualifications of these witnesses.  See Sup. Ct. R.

213(f)(3).  As to Barrett and Feingold, it also should be noted that Nicor Gas only retained these
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experts shortly before the April 25, 2003 filing deadline for its Witness Disclosures and has

reserved its right to supplement these disclosures.

In sum, the Witness Disclosures filed by Nicor Gas provide CUB/Cook County with fully

sufficient information as to the expected testimony, such that any depositions of these witnesses

should go forward.  In the Circuit Courts, the application of Sup. Ct. R. 213 is intended to do

substantial justice among the parties and to ensure a trial on the merits.  See Committee

Comments, March 28, 2002, Sup. Ct. Rule 213(k).  The Witness Disclosures filed by Nicor Gas

in this proceeding meet the intent of Rule 213, as applied by the ALJs.  Nicor Gas further notes

that, even in the Circuit Courts, technical arguments with respect to Rule 213 witness

interrogatories are discouraged.  Id.  Such arguments have no place here.

C. The Alternative Relief Sought by CUB/Cook County Is Impermissible

As previously noted, CUB/Cook County as alternative relief seek to depose Nicor Gas’s

disclosed witnesses after the Company has pre-filed such witnesses’ testimony with the

Commission.  (See Mot., ¶ 12).  Given the extensive on- and off-the-record discussion already

devoted to this patently improper procedure, it is regrettable that CUB/Cook County saw fit to

resurrect this issue in their Motion.  CUB/Cook County have offered no valid reason in their

Motion or otherwise for deposing any Nicor witness or personnel after the Company has filed its

direct testimony or, in effect, cross-examining these persons outside the ALJs’ presence and the

protections of the Commission’s evidentiary process.  The movants’ requested alternative relief

cannot be granted.

Nicor Gas further notes that its original agreement to allow depositions in this proceeding

came in response to Staff’s and CUB’s interest in exploring and clarifying, with Company

personnel, Company discovery responses submitted after the so-called “whistleblower” facsimile
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came to CUB in or about June 2002.  It is unclear whether this original rationale still has

purpose.  Since the depositions issue first arose last August, CUB/Cook County have engaged in

nine (9) months of discovery-related motion practice, without requesting or taking a single

deposition.  Nicor Gas now has disclosed five (5) individual or panel witnesses and provided

fully sufficient information to allow for their depositions.  Nicor Gas stands prepared to honor its

earlier agreement, within reason, to produce these witnesses to be deposed.  Whatever

CUB/Cook County’s purpose, however, it is in all parties’ interest that any depositions, and the

remainder of the procedural schedule, now be allowed to proceed.

III.
Conclusion

For all of these reasons, Nicor Gas respectfully requests that the Commission deny

CUB/Cook County’s Motion to Compel Discovery in its entirety, establish a procedural schedule

to take this consolidated docket through the hearing process, and provide such other relief as is

just and proper.

Dated:  May 6, 2003 Respectfully submitted,

NORTHERN ILLINOIS GAS COMPANY
D/BA/ NICOR GAS COMPANY

By:                                                                   
        One of its attorneys

John E. Rooney
Thomas A. Andreoli
Sonnenschein Nath & Rosenthal
233 South Wacker Drive
Chicago, Illinois 60606
(312) 876-8000
jrooney@sonnenschein.com
tandreoli@sonnenschein.com
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