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INTRODUCTION 
 

On March 14, 2003, the Citizens Utility Board (CUB) and the Cook County 

State’s Attorney’s Office (CCSAO) CUB/CCSAO filed their Motion for Sanctions 

against Northern Illinois Gas Company (Nicor or Company) alleging that Nicor 

submitted false discovery responses in both the current proceeding and original docket 
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where the Commission approved the alternative regulation plan (alt. reg. or PBR), Docket 

No. 99-0127.  On March 5, 2003, Nicor filed a Response to CUB/CCSAO’s Motion for 

Sanctions arguing that the Commission lacks authority to sanction utilities for discovery 

violations, that CUB/CCSAO’s Motion attempts to circumvent the Commission process 

because a full evidentiary record has not been developed, and tha t the Company 

“appropriately” answered the data requests.  Nicor Response at 2.  Also, on March 5, 

2003 the Commission Staff filed a Response supporting CUB/CCSAO’s Motion for 

Sanctions.  Finally, on March 24, 2003, Nicor filed a Response to Staff’s Response.  

CUB/CCSAO now reply to both Nicor and Staff below. 

In its Responses to the CUB/CCSAO and Staff, Nicor mischaracterizes issues, 

misstates law, and generally attempts to misdirect the Commission’s attention away from 

the issue that the Company submitted false data responses in an effort to mislead the 

Commission.  The Commission must ignore Nicor’s unsound arguments and sanction the 

Company. 

 As a preliminary matter, in order to put Nicor’s arguments in proper context, the 

Commission must review the goals of alternative regulation.  Section 9-244 of the Public 

Utilities Act, 220 ILCS 5/9-244, requires the Commission to find that PBR programs will 

likely “result in lower rates than would otherwise have been in effect under traditional 

rate of return regulation,” and that the program is likely to provide “substantial and 

identifiable benefits that would be realized by customers under the program and that 

would not be realized in the absence of the program.” 220 ILCS 5/9-244 (b)(1), (2).  

Moreover, the program must “include provisions for an equitable sharing of economic 

benefits between the utility and its customers…” Id. (b)(8).  After two years, the 
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Commission must review the program to ensure actual compliance. Id.  In order to carry 

out its responsibility the Commission is dependent on the utility, in this case Nicor, to 

provide accurate information to the Commission. 

CUB asked straightforward data requests both before the Commission approved 

the program and during this review process.  The requests were designed to specifically 

ascertain what Nicor was doing to comply with the critical statutory requirements.  It was 

only after these dockets were marked “heard and taken” that CUB/CCSAO learned 

through a whistleblower that the answers were not correct.  Ins tead, by answering as it 

did, Nicor withheld relevant and key documents from the Commission and apparently 

would continue to do so today had the whistleblower not stepped forward.  The Company 

responded to these data requests falsely when it denied having any information regarding 

how it would earn profits or did earn profits through the PBR program.  Because of the 

seriousness of Nicor’s actions, CUB/CCSAO brought their Motion for Sanctions. 

Nicor argues that in order to further justice the Commission should wait until it 

decides this case on the merits before addressing these issues. Nicor Response to 

CUB/CCSAO at 5.  This argument must be rejected because not only are the accusations 

made by CUB/CCSAO and Staff of the utmost importance, but also because the 

Commission process, including these pending dockets, is so dependent on utilities 

providing accurate information.  Ultimately, the Commission is faced with deciding a 

voluminous case involving extremely complicated transactions and accounting issues.  

By addressing the discovery abuses today, which involve separate legal matters, the 

Commission can give the CUB/CCSAO’s Motion the full attention it deserves. 
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I. THE COMMISSION HAS THE LEGAL AUTHORITY TO SANCTION 
NICOR 

 
A. The Commission has broad authority to effectively accomplish the 

objectives of the Public Utilities Act. 
 
 Nicor argues that because there is no express authority in the Public Utilities Act 

to impose discovery sanctions, CUB/CCSAO’s Motion should be denied.  Nicor asserts 

that because “the Commission is a creature of statute, the Commission may only exercise 

power expressly delegated to it and any action by the Commission in excess of or 

unsupported by that authority is void.”  City of Chicago v. Illinois Commerce 

Commission, 79 Ill. 2d 213, 217-218, 402 N.E. 2d 595 (1980); Commonwealth Edison 

Co. v. Illinois Commerce Commission, 332 Ill. App. 3d 1038, 1048, 775 N.E. 2d 113, 124 

(2d Dist. 2002). Response to CUB/CCSAO at 3.  There is no dispute that the Commission 

cannot exceed its statutory authority.  However, CUB/CCSAO and Staff are merely 

asking the Commission to exercise the authority it has been given by the legislature.  

When Nicor’s own cited cases are reviewed, the cases hold that while administrative 

agencies have limited authority as granted by the legislature, the authority that the 

agencies do have includes the broad power to carry out the legislature’s intent even when 

such authority might not be explicitly expressed.  

 
1. Nicor’s cited cases do not support its position. 
 

 Nicor’s citation of its cases takes language out of context and omits the fact that 

in each instance the courts rule in favor of the agency’s power to act and against the party 

challenging the agency’s authority.  Given the importance of this issue, CUB/CCSAO 

address each case in detail below and have attached the cases. 
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a. City of Chicago grants ICC wide discretion. 
 

First, Nicor incorrectly interprets the Illinois Supreme Court finding in City of 

Chicago v. Illinois Commerce Commission, 79 Ill. 2d 213, as standing for the proposition 

that “Because the Commission is a creature of statute, it may only exercise power 

expressly delegated to it and any action by the Commission in excess of or unsupported 

by that authority is void.”  Nicor Response to CUB/CCSAO at 3.  While the quote is 

correct as far as it goes, Nicor omits the Illinois Supreme Court’s critical finding that the 

Commission’s authority includes the following:  

 
In the exercise of its power to regulate grade crossings in the interest of public 
safety, the Commission is vested with wide discretion to determine what the 
public interests require and what measures are necessary for the protection and 
promotion of those interests. 
 

City of Chicago v. Illinois Commerce Commission, 79 Ill. 2d 213, 220; 402 N.E. 2d 595.  

This case involves the Commission’s authority to require a public highway authority (the 

City of Chicago) to improve and maintain the property of a privately owned public 

utility. Id. at 218.  The City argues that the Public Utilities Act does not give the 

Commission authority to promulgate Rule 606 requiring the City to improve and 

maintain railroad property.  The Illinois Supreme Court finds that “the legislature did not 

intend to limit the Commission to a restrictive and inflexible criterion as ownership…” 

and that the Commission has the authority to enforce the rule at issue.  The key language 

is the Commission’s “wide discretion to determine what the public interest requires.”   
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b. Commonwealth Edison requires Commission to consider 

the objective and purpose of the PUA. 
 

Second, Nicor cites Commonwealth Edison Co. v. Illinois Commerce 

Commission, 332 Ill. App. 3d 1038, as similarly limiting the Commission’s authority.  

Again, the ruling by the Illinois appellate court directly contradicts Nicor’s argument.  

Commonwealth Edison dealt with the Commission’s authority to allow ComEd to collect 

decommissioning fees from ratepayers even when ComEd no longer owns the plants.   

While Section 9-201.5 of the Public Utilities Act authorizes the collection of 

decommissioning fees, it does not explicitly mention post-sale decommissioning 

collections.  ComEd argued that Section 9-201.5 must be read in conjunction with 

Section 16-114, and ultimately the court agrees, ruling that “A statutory provision must 

not be read in isolation but, rather, must be read in conjunction with other relevant 

provisions.” 332 Ill. App.3d at 1050.  “In construing statutes, we must examine the entire 

statute as a whole and consider the objective and purpose of the statute.” Id. at 1054.  

Given this language, the Commission must reject Nicor’s argument that Commonwealth 

Edison narrowly construes the Commission’s authority. 

  
c. O’Grady gives ICC power to do what is necessary to 

exercise its authority. 
 

 Not only does Nicor distort case law in addressing CUB/CCSAO’s concerns, it 

completely misstates the court’s finding in O’Grady v. Cook County Sheriff’s Merit Bd. 

260 Ill. App. 3d 529 (1st Dist. 1994), which Staff cites.  In its Response to CUB’s Motion 

for Sanctions, Staff correctly cites the appellate court’s finding that administrative bodies 

have the power to do what is necessary to exercise their grant of power from the state. 
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Staff at 3.  Nicor asserts that “O’Grady actually defeats Staff’s position and fully 

supports the Company’s.”  Nicor quotes O’Grady as stating “…The authority of an 

administrative agency must derive from the express language of the enabling act or by 

fair implication and intendment from the express provisions of the act as an incident to 

achieving the objectives for which the agency was created.” Id. at 535.  However, the 

very next sentence, which Nicor omits, states: “An express grant of power to an 

administrative body or officer includes the authority to do all that is reasonably necessary 

to execute that power or to perform the duty specifically conferred.”  Id.  Nicor’s glaring 

omission of the last sentence completely changes the meaning of the court’s statement.  

Moreover, Nicor neglects to mention that the court upheld the Merit Board’s authority to 

dismiss employees despite specific authority to do so.   

The court’s discussion regarding the Merit Board’s authority is particularly 

relevant and illuminating: 

A statute must be construed so as to ascertain and give effect to the intention of 
the General Assembly as expressed in the statute. (Parliament Insurance Co., 50 
Ill. App. 3d 341 at 346, 8 Ill. Dec. 429, 365 N.E.2d 667.) In order to ascertain and 
give effect to the legislature's intent, courts of review may look beyond express 
words and may consider the prospective and remedial objectives or purpose to be 
served by the statute. (Parliament Insurance Co., 50 Ill. App. 3d 341 at 346, 8 Ill. 
Dec. 429, 365 N.E.2d 667.) Here, the Merit Act was enacted to ensure that 
appointment to positions within the sheriff's office would be on the basis of merit 
as well as to protect the rights of those employees who have proved themselves 
qualified and deserving of merit protection. To say that the Board had the power 
and duty to investigate and enforce the Act but had no authority to void 
certifications and appointments which were in violation of the terms of the statute 
"would be a distinct contradiction in terms" (Meana, 28 Ill. App. 3d at 855, 
quoting People ex rel. Heineck v. Holding (1917), 207 Ill. App. 38, 41-42) and 
would contravene and frustrate the intent and purpose of the Act (Parliament 
Insurance Co., 50 Ill. App. 3d 341 at 346, 8 Ill. Dec. 429, 365 N.E.2d 667).  
Where the legislature intended to grant to the Merit Board the authority, express 
and implied, necessary to effectively carry out and accomplish the objectives of 
the Act, the provisions of the Act should be construed accordingly. ( Parliament 
Insurance Co., 50 Ill. App. 3d 341 at 345, 8 Ill. Dec. 429, 365 N.E.2d 667;  Fahey, 
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21 Ill. App. 3d at 583.)   The authority of the Merit Board to void the illegal 
certifications and appointments may be implied from the terms of the Act 
(Parliament Insurance Co., 50 Ill. App. 3d 341 at 345, 8 Ill. Dec. 429, 365 N.E.2d 
667; Fahey, 21 Ill. App. 3d at 583), and the acts of administrative agencies and 
officers should be upheld where, as here those acts are within limits relevant to 
the purpose of the particular enabling act (Parliament Insurance Co., 50 Ill. App. 
3d 341 at 348, 8 Ill. Dec. 429, 365 N.E.2d 667). Consequently, we hold that when 
the statutory mandates are not adhered to, the Merit Board has the authority to 
void certifications and corresponding appointments of individuals to merit-
protected positions. See Meana, 28 Ill. App. 3d 849 at 854-55. 
 

The key issue here is “[w]here the legislature intended to grant to the Merit Board the 

authority, express and implied, necessary to effectively carry out and accomplish the 

objectives of the Act, the provisions of the Act should be construed accordingly. The 

authority of the Merit Board to void the illegal certifications and appointments may be 

implied from the terms of the Act.”  When an administrative agency has broad authority 

to regulate, it has not only express authority, but also implied authority to effectively 

accomplish the objectives of the Act.   

 
d. Abbott Laboratories allows ICC to assess penalty not 

expressly stated in PUA. 
 
 In a case similar to O’Grady, the Illinois Industrial Energy Consumers challenged 

the Commission’s authority to impose a non-cost based unauthorized use penalty on 

industrial gas customers.  The appellate court in Abbott Laboratories, Inc. v. Illinois 

Commerce Commission ultimately ruled that although the Commission’s approval of the 

penalty was not expressly provided in the Act, the action was within its broad ratemaking 

authority: 

 
Notwithstanding the broad powers of the Commission, petitioners contend that 
there is no express authorization in the statute for imposing such a penalty, and that 
remedial civil sanctions may only be imposed by a regulatory agency where the 
agency's enabling statute so authorizes. See Larkin v. Hartigan, 250 Ill. App. 3d 
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969, 976, 620 N.E.2d 598, 189 Ill. Dec. 630 (1993). While petitioners are correct 
that there is no express authorization in the Act, it is a well-established rule that the 
express grant of authority to an administrative agency also includes the authority to 
do what is reasonably necessary to accomplish the legislature's objective. Lake 
County Board of Review v. Property Tax Appeal Board, 119 Ill. 2d 419, 427, 519 
N.E.2d 459, 116 Ill. Dec. 567 (1988). See also Moening v. Illinois Bell Telephone 
Co., 139 Ill. App. 3d at 525 (ICC has broad discretion to regulate the rate policies 
of public utilities). Thus, in Peoples Gas, Light & Coke Co. v. ICC, 175 Ill. App. 
3d 39, 529 N.E.2d 671, 124 Ill. Dec. 690 (1988), this court held that the 
Commission was not limited to any set of methods to achieve the legislative 
objective of securing meter accuracy and upheld a rule imposing a so-called 
penalty against a gas company for meter failure. This court stated:  

While the legislature provided many explicit sanctions which may 
be employed by the Commission, the legislature expressed no intent 
to limit the Commission to the numerated methods of enforcement. 
We do not find the legislature implied in the Act any intent to limit 
the Commission to any set of specific procedures. Rather, we 
believe the legislature implicitly authorized the Commission to 
formulate rules necessary to secure meter accuracy, a goal 
specifically mentioned by the legislature." Peoples Gas, Light & 
Coke Co. v. ICC, 175 Ill. App. 3d at 52. 

Abbott Laboratories, Inc. v. Illinois Commerce Commission, 289 Ill. App. 3d 705; 682 

N.E. 2d 340 (1997).  Just as in the other cases, the court focuses on the Commission’s 

expansive authority to effectively regulate utilities. 

 
2. Nicor ignores case law giving ICC broad authority. 

 
In essence, Nicor ignores an entire body of case law that states that the 

Commission has the authority to “do what is reasonably necessary to accomplish the 

legislature’s objective.”  Moreover, the Commission’s Rules require full disclosure in 

discovery, 83 Ill. Admin. Code 200.340, and allow parties to use discovery tools 

consistent with the Rules of the Illinois Supreme Court. 83 Ill. Admin. Code 200.360(c).  

Nicor attempts to avoid the language of Commission Rule 200.360(c) by focusing on the 

phrase “discovery tools” and interpreting it to preclude discovery sanctions.  However, 
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the Commission rule provides for “written interrogatories to other parties, requests for 

discovery or inspection of documents or property and other discovery tools commonly 

utilized in civil actions in Circuit Courts of the State of Illinois in the manner 

contemplated by the Code of Civil Procedure and the Rules of the Supreme Court of 

Illinois.”  (Emphasis added.)  The manner contemplated by the Code of Civil Procedure 

and the Rules of the Supreme Court of Illinois is that the answers to discovery will be 

truthful and honest.  If they are not, then the party responding is subject to the sanctions 

of Rule 219(c) that are part and parcel of Part E of Article II of the rules of the Supreme 

Court.1 

It is simply inconceivable that the legislature did not intend for the Commission to 

have authority to sanction utilities that submit false discovery, when such interpretation 

renders all “full disclosure” and “discovery tools” meaningless.  Moreover, how can the 

Commission have the ability to “regulate effectively and comprehensively” (220 ILCS 

5/1-102), or to ensure “rates are just and reasonable” (220 ILCS 5/9-101), if utilities have 

license to submit false information in discovery?   

Discovery lies at the very heart of every single case before the Commission.  The 

Commission cannot function if there is no penalty for knowingly/intentionally submitting 

false information.  Sanctioning Nicor is entirely consistent with the Commission’s 

regulatory authority as intended by the legislature, and entirely consistent with body of 

case law that says that administrative agencies have the authority necessary to accomplish 

the legislature’s objective. 

                                                 
1  Nicor further attempts to avert the intent of Commission Rule 200.360(c) by noting that Rule 
200.335 provides for sanctions.  However, that rule is applicable only to transportation cases.  The explicit 
grant of authority for sanctions for towing companies is not relevant and in no way diminishes the 
Commission’s broad authority to do all things necessary to accomplish the legislative intent of regulating 
public utilities. 
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B. Supreme Court Rule 219(c) gives the Commission authority to impose 

sanctions. 
 
 In addition to arguing that the Commission has limited authority and cannot 

sanction utilities, the company also attempts to refute CUB/CCSAO’s argument that 

Supreme Court Rule 219(c) authorizes the Commission to impose sanctions. Nicor 

Response to CUB/CCSAO at 4.  In its Motion, CUB/CCSAO explain that Section 10-101 

of the Public Utilities Act applies the Illinois Administrative Procedure Act (“IAPA”) to 

Commission proceedings,2 and that Section 10-40 of the IAPA states: “The rules of 

evidence and privilege as applied in civil cases in the circuit courts of this state shall be 

followed.” CUB/CCSAO Motion at 2.  CUB/CCSAO then argues that when applying the 

rules of the courts, Supreme Court Rule 219(c) provides for penalties for failure to 

comply with discovery rules. Id.  Nicor responds that Supreme Court Rule 219(c) is a 

discovery rule, not a rule of evidence under IAPA Section 10-40, and hence “cannot be 

read to import Supreme Court Rule 219(c) to impose discovery sanctions.” Response to 

CUB/CCSAO at 4. 

 CUB/CCSAO note that Nicor cites no case law, or any law, in support of its 

theory, that it instead merely argues: “Tellingly, CUB/Cook County do not cite any 

Commission ruling-and Nicor Gas is aware of none- invoking Rule 219(c) to impose 

discovery sanctions.” Nicor Response to CUB/CCSAO at 4.  Nicor ignores the fact that, 

as CUB/CCSAO have argued throughout this proceeding, this is a case of first 

impression.  The Commission has never been faced with a situation where a utility has 

been accused of blatantly lying  in the discovery process.  For this reason, Nicor cites no 

                                                 
2 Under IAPA  Section 5 the Commission has authority to adopt rules establishing procedures for contested 
case hearings. 5 ILCS 100/10-5. 
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statutes or case law in support of its theory that discovery violations would not fall under 

the rubric of evidentiary violations.   

Close examination of Nicor’s argument reveals that in the context of the 

Commission adjudicatory process, a finding that Rule 219 does not apply would make 

little sense.  Evidence is a logical extension of discovery – discovery becomes evidence 

as the proceeding progresses.  In virtually all Commission proceedings, parties file expert 

witness testimony in writing, and there is often little or no cross-examination.  Instead 

parties submit data responses for the record.   Most noteworthy, in the initial phase of this 

docket, before the whistleblower accusations, there was no cross-examination during the 

hearing and parties submitted data responses for the record.  Included in those data 

responses CUB submitted was Nicor Response to CUB D.R. 1.17 which states for the 

record that Nicor has no idea how it earned $54 million under PBR.  Hence, that data 

request is evidence under any definition of the word.  Taken to its ultimate conclusion, 

Nicor is arguing that the company can submit false data responses, or false evidence, with 

no consequence.   

  
C.  Nicor wants to pick and choose which Sup. Ct. Rules apply. 

 
 CUB/CCSAO point out that while Nicor argues that Supreme Court Rule 219, 

Consequences of Refusal to Comply With Rules or Order Relating to Discovery or 

Pretrial Conferences, does not apply to Commission proceedings, it took a different view 

of the application of Supreme Court Discovery Rules as applied to depositions.  Nicor 

argued that consistent with circuit court proceedings, Staff and Intervenors must complete 

depositions before Nicor submits direct testimony.  Hearing March 13, 2003, Tr. at 96-

108.  Specifically, Supreme Court Rules 213(f) and (g) apply to the current proceeding. 
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Id.  Hence, Nicor wants to have it both ways – when the Supreme Court discovery rules 

protect Nicor’s interests they apply, but not when it comes to sanctioning the company 

for violations of the same set of rules. 

 
D. The Commission cannot consider pending legislation.  

 
Nicor argues that proposed legislation, House Bill 3321, Section 5-202.1 

Misrepresentation of testimony before the Commission, supports its argument that the 

Commission does not have authority to award sanctions.  Nicor argues: “The fact that HB 

3221 is thought to be necessary to grant that authority inevitably mean that the 

Commission has no authority today.” Nicor Response to Staff at 5.  CUB/CCSAO 

submits that this argument is completely baseless and the Commission must ignore it 

completely. 

Legislation is introduced in Springfield every day for a variety of reasons and 

most bills never become law.   From the face of the bill, it appears that it would only 

apply to false testimony, not false discovery.  Moreover, such legislation would not apply 

to the current situation because the proposal contains no provision for retroactive 

application.  Thus, even if it passes, the proposed legislation is irrelevant to this 

proceeding. 

 
II. THE CUB/CCSAO’S MOTION FOR SANCTIONS BEARS NO 

RELATION TO THE MERITS OF THE CASE AND THE COMMISSION 
SHOULD RULE ON IT NOW 

 
 Nicor submits that by asking for a ruling on the Motion for Sanctions, 

CUB/CCSAO and Staff ask the Commission to enter a default judgment on the merits of 

the proceeding.  Nicor argues: 
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After receiving evidence, the Commission will draw its conclusions regarding the 
Company’s implementation of the PBR program and determine where there 
should be a refund to ratepayers and, if so, how much. Disregarding that orderly 
process, CUB/Cook County ask the Commission to impose a $27 million penalty 
based solely on their unsubstantiated claim that ‘Nicor profited by $27 million 
that it in all likelihood would not have profited by had it submitted honest data 
responses revealing how it planned to profit under the PBR. (Mot. 14)’  In effect 
and intent, the Motion seeks a default judgment in guise of a discovery sanction. 

 
Nicor Response to CUB/CCSAO at 5.  Nicor’s argument in no way reflects 

CUB/CCSAO’s position.   CUB/CCSAO do not request a default judgment.  

CUB/CCSAO submit that the merits of this proceeding have nothing to do with 

sanctioning the company for submitting false discovery. 

The amount of the penalty is not based on the amount of profit Nicor made from 

the PBR, rather on the amount Nicor alleged it earned ($27 million) before the 

whistleblower memo raised issues with Nicor’s honesty.  In public documents, KPMG 

already has stated that Nicor based its earnings on incorrect accounting premises, and the 

rate issues will be reconsidered.  Nicor has publicly adopted KPMG’s findings.  Nicor 

Response to CUB Data Request 10.03.  However, the ultimate adjustment to rates is 

irrelevant to the appropriate penalty under consideration in this Motion.  Had the 

whistleblower not exposed Nicor, the Company’s filed testimony claimed that it earned 

$54 million dollars, with Nicor keeping $27 million.  Hence, the Commission need not 

make any findings on the merits of the case, only that Nicor submitted false discovery 

responses and should be penalized appropriately. 
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III. NO REASONABLE PERSON CAN FIND THAT NICOR ACCURATELY 
RESPONDED TO CUB’S DATA REQUESTS  

 
 A. Answers by Nicor were neither complete nor accurate. 
 

Despite the obvious evidence to the contrary, Nicor asserts that it answered 

CUB’s data requests “appropriately.” Nicor Response to CUB/CCSAO at 7.  The 

Commission can read the data requests at issue and determine for itself whether Nicor 

provided complete and accurate answers3.  Given that CUB/CCSAO address this issue at 

length in the Motion for Sanctions (CUB/CCSAO Motion for Sanctions at 5-12), we 

merely note that Nicor seems to ignore the nature of the 9-244 proceeding, and the nature 

of the Commission process. 

Commission Rule 200.340 states: 
 
It is the policy of the Commission to obtain full disclosure of all relevant and 
material facts to a proceeding.  Further, it is the policy of the Commission to 
encourage voluntary exchange by the parties and staff witnesses of all relevant 
and material facts to a proceeding through the use of requests for documents and 
information. 
 

83 Ill. Admin. Code 200.340.  This language regarding “the policy of the Commission to 

obtain full disclosure” must be considered in the context of Section 9-244 of the Act, 

which reflects the legislature’s intent to provide customers with lower rates and other 

benefits that would not be attainable under traditional regulation. 220 ILCS 5/9-244.  

Dockets 99-0127, the initial PBR proceeding, and 02-0067, the two-year review, are 

proceedings where Nicor should have been forthcoming about its profits and activities, 

specifically how it planned to release the LIFO layer of 3 cent gas, without receiving any 

data requests from CUB or Staff.  Instead, the Company’s arguments imply that 

CUB/CCSAO and Nicor were involved in a cat and mouse game and if CUB had asked 
                                                 
3 CUB/CCSAO is not certain why Nicor uses the term “appropriately” to describe its responses.  Data 
responses should be complete and accurate, and what Nicor considers “appropriate” has no bearing. 
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the right questions, it would have gotten the right answer.  This is precisely the type of 

activity that the Illinois Supreme Court has condemned:   

Discovery is intended to a mechanism for the ascertainment of truth, for 
the purpose of either a fair settlement or a fair trial.  It is not a tactical 
game to be used to obstruct or harass the opposing litigant. 
 

Ostendorf v. International Harvester Co., 89 Ill. 2d 273, 282; 433 N.E. 2d 253 (1982).  

When Nicor received the data requests at issue, it knew exactly what CUB was looking 

for. 

B. Nicor intentionally withheld the report that showed Nicor’s intent to 
use LIFO inventory. 

 
 In 1999 CUB asked Nicor to “provide all projections, analyses and studies 

prepared which examine the extent to which the Company may profit under its proposal.  

Include copies of all communications which discuss the profit potential of the Company’s 

proposal.” CUB D.R. 27.  Nicor denied having any such information, and withheld the 

Inventory Value Team Report.  Nicor now states “the IVTR was a theoretical ‘think 

piece’ that addressed, among other things, the general contours of a possible PBR plan.”  

Nicor continues: “Plain reading shows that the IVTR does not include any ‘projections, 

analysis or studies’ of the Company’s potential profits under a PBR plan.” Nicor 

Response at 8.4  With all due respect to the Commission and this process, Nicor has got 

to be kidding.  The first heading of the Report is “LIFO Inventory Opportunity.”  On 

page 1, under II Recommendation the very first sentence says: “We recommend that the 

company ‘capture’ the LIFO inventory value by filing and implementing a Gas Rate 

                                                 
4 Nicor also argues that this matter lies outside the scope of this proceeding because CUB DR 27 was 
issued in Docket No. 99-0127.  CUB/CCSAO disagree with Nicor because Docket 02-0067 is a 
comprehensive investigation of the PBR under 9-244(c), and the data response is relevant to the 
investigation.  If the Commission disagrees with CUB/CCSAO’s rationale we request that the Commission 
expand this docket accordingly.   
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Performance Plan (GRPP).”  Then page three’s heading is “III Analysis and 

Management of LIFO Inventory Layers .”  CUB/CCSAO does not understand how 

anyone cannot not consider this an “analysis” of how Nicor would profit under PBR.  

Moreover, the Report estimates the value of the LIFO layer at $100-200 million, which 

constitutes a projection of profits under PBR.   

While Nicor attempts to downplay the significance of the Inventory Report as 

being “a theoretical think piece,” Scott Lassar’s reliance on the Report refutes Nicor’s 

characterization. The Lassar Report notes: “The general conclusion of the Report was the 

recommendation that Nicor pursue a PBR mechanism, which would permit Nicor to 

realize a portion of its LIFO asset, if sold to the ratepayers, through a PBR sharing 

mechanism.” Report to the Special Committee of the Board of Directors of Nicor Inc. 

(Oct. 28, 2002).  Mr. Lassar attached the Report as an exhibit to his Report to the Special 

Committee of the Board of Directors of Nicor Inc., subsequently filed with the SEC. 

 
C. Nicor withheld documents that showed how profits would be 

achieved. 
 
 Nicor similarly attempts to split hairs regarding its response to CUB DR. 1.17 in 

Docket No. 02-0067. CUB 1.17.  In this data request CUB asked how Nicor did in fact 

achieve profits under the PBR.  Again, Nicor blames CUB for Nicor’s failure to provide a 

response, specifically the PBR Buckets Analysis, claiming CUB/Cook did not ask for the 

production of any documents. Nicor Response to CUB/CCSAO at 9 (emphasis in Nicor 

Response).  Technically, CUB’s request did not specifically ask for “documents.”  

However, CUB asked for the very information in the PBR Buckets and other documents 

that turned up subsequent to the whistleblower fax (See CUB Ex. 1).  Then Nicor further 
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argues that the documents at issue do not clearly estimate or identify the amount of 

savings, and hence are not responsive. Id.  Again, CUB/CCSAO strongly dispute Nicor’s 

assertion and submit that the Commission review of this request and Nicor’s response 

supports CUB’s contention.  The giving of false answers in discovery and secreting 

evidence damaging to its case are the very actions that the Illinois Supreme court 

condemns severely.  Buehler v. Whalen, 70 Ill. 2d 51, 67; 374 N.E.2d 460 (1977).  What 

the Supreme Court condemns, this Commission should not condone.  

 
D. Nicor wrongly withheld Tongo documents written when she was still 

an employee of the Company. 
  

CUB/CCSAO’s third allegation regarding Nicor’s failure to accurately respond to 

discovery involves documents produced by former Nicor employee Esther Tongo.  

CUB/CCSAO argue that Nicor’s improperly withholding of documents generated by Ms. 

Tongo constituted a grossly improper editing of responsive material.  Ms. Tongo’s e-

mails addressed arrangements between Nicor and Oxy (responsive to CUB DR. 4.06) and 

also addressed her general concerns regarding the PBR (responsive to CUB DR 4.07).  

This withholding of material violated Commission Rule 200.340 and Supreme Court 

Rule 201(b)(1) requiring full disclosure of all relevant material.    

 Nicor defends its withholding of documents by claiming that they were “neither 

responsive nor relevant.”  Nicor Response to CUB/CCSAO at 11.  After making this 

conclusory statement, Nicor fails to explain how they were neither responsive nor 

relevant.  Instead, Nicor’s sole substantive excuse for not providing the documents is as 

follows:  

As the Motion acknowledges, Esther Tongo was a disgruntled Nicor employee 
who was terminated in the fall of 2000.  Because she created many documents 
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after her employment had been terminated, the Company treated the documents as 
a personnel matter and considered them to fall outside the scope of the 
information sought by CUB. 
 

Nicor Response at 11 (emphasis in Nicor Response).  Based on dates in Ms. Tongo’s 

Complaint and dates on her memos, this characterization by Nicor appears to be wholly 

false.  According to Ms. Tongo’s Complaint, Nicor fired her on October 9, 2000.  First 

Amended Complaint, Tongo v. Nicor Gas, No. 02 CH 1455 (May 10, 2002).  While 

Nicor did ultimately provide CUB with a couple documents generated by Nicor after it 

fired Ms. Tongo, it also provided several documents (constituting the vast majority of 

documents) dated June, July, August, and September 20005, generated before the 

company fired her.  Thus, Nicor’s statement is inexplicable and unjustifiable. 

 Nicor also mischaracterizes a conversation with CUB counsel (Robert Kelter) 

regarding Ms. Tongo.  In an effort to cleanse itself of responsibility for withholding the 

documents at issue, Nicor claims that it informed Mr. Kelter at a status hearing on June 

28, 2002, that Ms. Tongo had filed suit against Nicor alleging employment 

discrimination. Nicor Response to CUB/CCSAO at 11.  Nicor apparently implies CUB 

could have or should have subsequently asked specific data requests relating to Ms. 

Tongo. Again, this representation is not accurate.  CUB/CCSAO has attached to this 

Reply an affidavit from Mr. Kelter.  As reflected in Mr. Kelter’s affidavit responding to 

Mr. Rooney, at the June 28 status hearing Mr. Rooney merely surmised that the 

whistleblower fax may have come from a disgruntled employee suing the company.  Mr. 

Rooney never mentioned any name or discussed the employee’s position or background, 

and after seeing the fax, acknowledged that in all probability it did not come from the 

                                                 
5 CUB/CCSAO has attached a few of these memos and e-mails from Ms. Tongo as examples. (See 
Attachment E).  If the Commission requests CUB/CCSAO will produce the entire response. 
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person Nicor had in mind.  Hence, to imply that CUB could have asked for discovery 

related to Ms. Tongo directly, or any sooner, is false.  Moreover, CUB’s data requests 

encompassed all the information regarding Ms. Tongo that it sought. 

 
IV. MONETARY PENALTIES ARE AN APPROPRIATE REMEDY FOR 

GROSS DISCOVERY ABUSES 
 
 A. Monetary penalties are authorized under Rule 219(c). 
 
 The gravity of the discovery abuses by Nicor warrants the imposition of monetary 

penalties of the magnitude requested by CUB/CCSAO.  This penalty is supported by 

Rule 219(c) and case law.  

 Nicor in its Response fails to focus on the penalty provision of Rule 219(c).  

Instead, Nicor cites cases where a court is considering barring testimony or entering a 

default judgment  based upon discovery abuses.  None of the discovery abuses in the 

cases cited by Nicor rise to the level of abuse that Nicor committed before this 

Commission.  Indeed, in Blakey v. Gilbaine Building Corp., 303 Ill.App.3d 872, 708 

N.E.2d 1187 (Fourth Dist. 1999), cited by Nicor, the court admits that the discovery 

abuse it was reviewing did not involve repeated misconduct and reprehensible conduct as 

occurred in Ostendorf v. International Harvester Co., a case with strikingly similar facts 

to this case.  It was cited by CUB/CCASO in its Motion and is discussed more fully later 

in this Reply.   

Contrary to Nicor’s assertion, CUB/CCSAO is not asking for default judgment in 

the current consolidated docket.  What CUB/CCSAO is seeking is for the Commission to 

properly sanction Nicor for discovery abuses that occurred before the dockets were 
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reopened.  There is no request to bar Nicor from putting on evidence in the reopened 

dockets but rather to be sanctioned for its past discovery abuses in these dockets. 

 Under Rule 219(c), this Commission has the authority to select from a menu of 

remedies including “when the misconduct is willful, a monetary penalty.”  This 

Commission must set aside the histrionic rhetoric of Nicor (“purely punitive,” 

“draconian”) and look at the simple truth stated in CUB/CCSAO’s Motion:  that a major 

public utility in this state felt it could lie to this Commission and not suffer any 

consequences for its deceit.  This is the very action that cries out for a significant 

monetary penalty.  While the Commission could impose any of the sanctions from the 

menu of Rule 219(c), it would not be practical to preclude Nicor from submitting 

testimony given the Commission process of reviewing Nicor’s PBR.  Rather than 

banning Nicor’s testimony, the appropriate remedy is under the penalty provision, in 

order to discourage Nicor from conducting more discovery abuses in the future. 

 
B. Discovery is meaningless unless punishment for violation is 

proportionate to abuse. 
 
In Buehler v. Whalen, 70 Ill. 2d 51, 374 N.E.2d 460 (1977), a case cited by 

CUB/CCSAO’s Motion but ignored by Nicor entirely in its Response, Ford Motor 

Company hid a report by an employee that would have been responsive to an 

interrogatory submitted by Whalen.  The document was found by plaintiff’s attorney in 

another case.  As to Ford’s actions, which are very similar to what Nicor did in these 

dockets, the Illinois Supreme Court observed: 

And we cannot condemn too severely the conduct of Ford Motor 
Company in the discovery procedures here.  It gave false answers to 
interrogatories under oath.  It secreted evidence damaging to its case. 

* * * 
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Our discovery procedures are meaningless unless a violation entails a 
penalty proportionate to the gravity of the violation.  Discovery for all 
parties will not be effective unless trial courts do not countenance 
violations, and unhesitatingly impose sanctions proportionate to the 
circumstances. 
 

70 Ill. 2d at 67. 
 
 The Illinois Supreme Court since Buehler has continued to show little tolerance of 

large companies that lie and hide documents and reports in discovery.  In Ostendorf v. 

International Harvester Co., 89 Ill. 2d 273, 433 N.E.2d 253 (1982), International 

Harvester gave false answers to interrogatories and withheld test reports and other 

information sought in interrogatories.  Nicor attempts to dismiss Ostendorf in a footnote 

in its Response because the documents in Ostendorf were discovered after trial.  Of 

course Nicor conveniently ignores the fact that the documents and corrected answers that 

are the subject of the Motion for Sanctions also were not produced by Nicor until after 

the hearings in Docket Nos. 99-0127, 01-0705 and 02-0067.  Thus reliance upon 

Ostendorf is appropriate for this Motion.  The Illinois Supreme Court found International 

Harvester’s responses “were, if not outright falsehoods, half-truths of the type 

condemned in Buehler v. Whalen.”  The court explained that discovery is intended to be a 

mechanism for the ascertainment of truth, not a tactical game to be used to obstruct or 

harass the opposing litigant.   

We hold that, as a matter of law, failure to comply with the obligation of 
full and truthful disclosures imposed on litigants by our discovery rules 
constitutes fraudulent concealment . . . 

 
89 Ill.2d at 282. 
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C. Penalty must be severe enough to discourage cost calculation for 
violations. 

 
 In determining the penalty to be imposed for discovery violations, “the trial court 

should consider whether the sanction will discourage the offending party from coldly 

considering the discovery violations in a ‘cost-effective manner.’”  Transamerica 

Insurance Group v. Brenda Lee, 164 Ill. App. 3d 945, 949; 518 N.E. 2d 413 (1st Dist., 4th 

Div. 1987).  In Transamerica, the court awarded a penalty to the plaintiffs that was twice 

the plaintiff’s attorneys’ fees because defendant provided a false answer to an 

interrogatory.   

There is no question that the false answer constituted a deliberate and 
egregious discovery violation.  The supreme court admonished in Buehler 
v. Whalen [citation omitted] that discovery procedures are meaningless 
unless there is “a penalty” proportionate to the violation. 

 
164 Ill. App.3d at 949. 
 
 Clearly, Nicor coldly calculated that it could submit false and misleading data 

responses in order to have its PBR plan approved by this Commission.  As shown by 

Nicor’s Response, the company believes it is immune from any sanctions for its actions. 

 A penalty appropriate for the violations in this situation is one that is sufficient to 

prevent Nicor from considering future discovery violations in a cost-effective manner.  

By its own admission, Nicor has profited by some $27 million by having this 

Commission approve the PBR program.  The requested penalty is one-half of that 

amount.  To put the amount in further perspective, in the company’s most recently 

released financial statement of March 4, 2003, after restatements, Nicor’s operating 

income for the year-ended December 31, 2002 was $226.5 million.  The year earlier 

operating income was $219.2 million and in 2000 it was $85.6 million, for a total of 



 24

$531.3 million in the three years in which the PBR plan was in effect.  The $27 million 

reflects barely five per cent of the total operating incoming for those years. 

 
D. CUB/CCSAO, ICC and ratepayers were prejudiced by Nicor’s 

discovery abuses. 
 
 In a further attempt to avoid sanctions for its discovery abuse, Nicor argues that 

CUB/CCSAO have not been prejudiced by Nicor’s submission of false data responses.  

Nicor argues that this case has not been set for hearing and that there is plenty of time left 

in discovery to rectify any wrongs that the false data responses may have created.  This 

argument is based in fiction.  As the court in Transamerica notes, “an untruthful answer 

has the effect of prolonging the litigation and imposing an economic burden on the 

plaintiff.”  164 Ill. App. 3d at 949.   

Not only have CUB/CCSAO been injured by Nicor’s action, but also all of 

Nicor’s ratepayers and the integrity of the regulatory process before this Commission 

itself has been injured.  This case involves the reopening of previously closed dockets for 

the purpose of ascertaining how much of a refund ratepayers are entitled to receive 

because Nicor fraudulently convinced this Commission to approve a PBR plan conceived 

and executed in deceit so that Nicor could inflate its profits.  But for the fact that a Nicor 

whistleblower came forth to reveal what Nicor did, this Commission likely would have 

re-approved Nicor’s PBR as proposed.  The entire expenses for the past dockets were for 

naught because the actions were based on false data responses. Ratepayers have paid 

more for gas than they otherwise should have paid because of Nicor’s deception.  To say 

that no injury has occurred is not correct.  Sanctions are appropriate for Nicor’s action 



 25

and CUB/CCSAO, as representatives of Nicor’s customers who have been harmed, are 

the legitimate parties to seek such relief from this Commission. 

 
 

CONCLUSION 
 
 The Commission has the authority to take whatever actions necessary to 

effectively regulate utilities.  Effective regulation cannot occur if the adjudicatory process 

has been compromised by the very utilities that are to be regulated.  This Commission 

depends on the integrity of the parties in all phases of the process beginning with 

discovery.  In rate cases, traditional or alternative, Staff, intervenors, and the Commission 

itself, rely on information provided by the utilities.  If the information is false or 

misleading or if the utility is less than forthright and honest in the discovery process, then 

the regulatory system cannot function. The legislative intent is that this Commission must 

effectively regulate utilities, and as a result, the Commission has authority to sanction 

abuses to the regulatory process. 

In this proceeding, CUB/CCSAO and Staff allege that Nicor egregiously violated 

the tenets of this process.  The facts, as set forth, speak for themselves.  We now request 

that the Commission take appropriate action. 
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