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Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the
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Staff (the “Staff” and the “Staff Response”) of the Illinois Commerce Commission (the

“Commission”) to the Motion for Sanctions (the “Motion”) filed by the Citizens Utility Board

and the Cook County State’s Attorney’s Office (“CUB” and “Cook County” and, together,

“CUB/Cook County”).
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I.
Introduction

Staff’s Response provides no further support for CUB/Cook County’s Motion or, in

particular, the draconian discovery sanctions that CUB/Cook County seek.  Like the Motion,

Staff’s Response founders on the simple and fundamental fact that the Illinois Public Utilities

Act (the “Act”), 220 ILCS 5/1-101 et seq., does not authorize the imposition of discovery

sanctions.  Indeed, Staff tacitly admits as much, urging the Commission to “take steps to

remedy” the absence of the Commission’s authority to impose such sanctions.  (Staff Resp.,

p. 10).

Staff’s Response also fails for an entirely separate reason – it raises matters that

CUB/Cook County did not present in the Motion.  Such matters, including the testimony of a

Company witness in Docket No. 99-0127 and the Company’s responses to certain Staff data

requests (“DRs”) in Docket No. 02-0067, are not properly before the Commission.  Staff had

every opportunity to file its own motion, but declined to do so, and even went so far as to

explicitly reject the suggestion that its Response be considered a separate motion.  (Tr., Mar. 13,

2003, pp. 67-68, attached hereto as Ex. A).  Staff cannot take the position that it is materially

supporting CUB/Cook County’s Motion, and then, in the same breath, assert entirely new

grounds for relief that are outside the scope of the Motion.1  Staff is limited to the grounds for

relief presented in the Motion.

Apart from these jurisdictional and procedural defects, Staff offers no support for

CUB/Cook County’s incorrect charge that Nicor Gas responded improperly to CUB DRs 27 and

                                                
1 Staff’s inclusion of new grounds in its Response is contrary to Section 200.190 of the Commission’s Rules of
Practice, 83 Ill. Admin. Code 200.190, which contemplates the exercise of normal motion practice in Commission
proceedings.
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1.17.2  In the case of CUB DR 27, Staff criticizes the Company’s testimony in Docket No. 99-

0127, but nevertheless concedes that the testimony was, in fact, truthful.  With respect to CUB

DR 1.17, Staff argues that Nicor Gas’ documents allegedly responsive to that DR also should

have been produced in response to Staff’s own DRs POL 1.2, 2.1 and 2.2.  However, Staff has

had those documents for months.  If Staff truly believed that the Company’s responses were so

woefully inadequate, Staff surely would have stated so sooner.  Staff remained silent because, as

demonstrated below, the Company’s responses to the identified DRs were entirely appropriate.

Finally, even assuming that Nicor Gas should have produced the documents earlier than it

actually did, Staff provides no authority for imposing a staggering $27-million penalty.  As

discussed in the Company’s Response to the Motion, this purely punitive remedy would, in

effect, be a premature and unlawful default judgment.  By supporting the Motion, which seeks a

judgment in the absence of a complete (or any) evidentiary record, Staff inexplicably urges the

Commission to render a significant and consequential decision in the absence of a full

evidentiary record.  Indeed, Nicor Gas produced the supposedly withheld documents when

served with DRs that actually called for their production.  So in the end, Staff and CUB/Cook

County have received everything that they believe is relevant.  They can use those materials

during deposition discovery and at the hearing on the merits.  Under these circumstances, no

sanction is warranted, particularly the excessive sanction sought by CUB/Cook County and now

supported by Staff.

                                                
2 Unlike CUB/Cook County, Staff does not contend that Nicor Gas improperly withheld the so-called Esther Tongo
documents.  As shown in the Company’s Response to the Motion, those documents were not responsive to CUB
DRs 4.06 and 4.07 and are not relevant to this proceeding.  (Nicor Gas Resp., p. 11, Attachments A and B).
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For these reasons and others, which are set forth below and in Nicor Gas’ Response to the

Motion, the Commission should deny the Motion and proceed to evaluate the merits of Nicor

Gas’ implementation of the Performance-Based Rates (“PBR”) program.

II.
Argument

A. The Commission Does Not Have The Authority To Impose The Discovery Sanctions
Sought By The Motion

Nicor Gas has already demonstrated that the Commission lacks the authority to impose

discovery sanctions.  (Nicor Gas Resp., pp. 3-5).  Staff does no better than CUB/Cook County in

establishing the existence of such authority.

Staff makes an entirely different argument regarding the Commission’s supposed

authority than did CUB/Cook County.  Staff contends that Section 9-244 of the Act, which

authorized the Commission to approve the PBR, necessarily confers upon the Commission the

power to do everything reasonably necessary to exercise such authority.  (Staff Resp., pp. 2-3).

Then, citing O’Grady v. Cook County Sheriff’s Merit Bd., 260 Ill.App.3d 529 (1994), Staff

jumps to the conclusion that the Commission can impose discovery sanctions.  However,

O’Grady actually defeats Staff’s position and fully supports the Company’s:

It is established that administrative agencies . . . exercise purely
statutory powers and possess no inherent or common law powers.
Any power or authority claimed by an administrative agency must
find its source within the provisions of the statute by which the
agency was created.  An administrative agency cannot extend its
statutory authority by enacting administrative rules.  The authority
of an administrative agency must derive either from the express
language of the enabling act or by fair implication and intendment
from the express provisions of the act as an incident to achieving
the objectives for which the agency was created.

Id. at 534-35 (emphasis added).  Staff does not and could not point to any “express provisions”

of Section 9-244, or any provision in the Act, granting the Commission the authority to impose
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discovery sanctions.  Nor does or could Staff assert that the imposition of discovery sanctions is

“reasonably necessary” to execute the Commission’s power to approve alternative regulation

plans.  If the General Assembly had intended to grant the Commission the power to impose

litigation-related sanctions, it would have spoken to the question with express language, not

obliquely or by implication.

In fact, a recently introduced bill would do just that.  HB3321 would amend the Act by

adding the following provision:

Section 5-202.1.  Misrepresentation of testimony before
Commission; penalty.

(a)  Any person or corporation, as defined in Sections 3-113 and 3-
114 of this Act, who knowingly misrepresents facts or
circumstances, or aides another in doing so or knowingly permits
another to misrepresent facts or circumstances, through testimony
or the offering or withholding of information in any formal or
informal proceeding shall be subject to a civil penalty.  Whenever
the Commission is of the opinion that a person or corporation is
misrepresenting or has misrepresented facts or circumstances, the
Commission may initiate a proceeding to determine whether a
misrepresentation has in fact occurred.  If the Commission finds
that a person or corporation has violated this Section, the
Commission shall impose a penalty of not less than $5,000 and not
greater than $500,000 . . . .

HB3321, § 5-202.1, pp. 8-10 (attached hereto as Ex. B).  If, as Staff contends, the Commission

already has the statutory authority to impose sanctions for litigation-related misconduct, then

HB3321 would be superfluous.  The fact that HB3321 is thought to be necessary to grant that

authority inevitably means that the Commission has no such authority today.

Given these circumstances, Staff’s appeal to 83 Ill. Admin. Code 200.340 and 200.360(c)

is unavailing.  (Staff Resp., p. 3).  As an initial matter, even if those two rules purported to allow

discovery sanctions, their promulgation by the Commission would have been an invalid exercise

of the Commission’s powers.  The reason is simple—the Act does not give the Commission the
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authority to impose discovery sanctions, and the Commission “cannot extend its statutory

authority by enacting administrative rules.”  O’Grady, 260 Ill.App.3d at 534-35.

In any event, the two rules Staff relies upon do not even purport to allow discovery

sanctions.  83 Ill. Admin. Code 200.340 simply provides that “it is the policy of the Commission

to encourage voluntary exchange by the parties and staff witnesses of all relevant and material

facts to a proceeding.”  That rule says nothing about sanctions.  Likewise, Section 200.360(c)

states:

In addition to depositions, and subject to the provisions of this
Part, any party may utilize written interrogatories to other parties,
requests for discovery or inspection of documents or property and
other discovery tools commonly utilized in civil actions in the
Circuit Courts of the State of Illinois in the manner contemplated
by the Code of Civil Procedure and the Rules of the Supreme
Court of Illinois.

83 Ill. Admin. Code 200.360(c)(emphasis added).  Once again, this provisions says nothing

about sanctions.  Staff apparently interprets the phrase “other discovery tools commonly utilized

in civil actions in the Circuit Courts” to somehow include discovery sanctions.  (Staff Resp.,

p. 3).  That interpretation is flatly incorrect.  The term “discovery tools” means the methods by

which parties take discovery, such as interrogatories or requests to admit, not the consequences

of failing to abide by discovery requests.  See Supreme Court Rule 201(a) (stating that

“[i]nformation is obtainable as provided in these rules through any of the following discovery

methods:  depositions upon oral examination or written questions, written interrogatories to

parties, discovery of documents, objects or tangible things, inspection of real estate, requests to

admit and physical and mental examination of persons”).

Finally, any doubt on the matter would be eliminated by Section 200.335 of the

Commission’s Rules of Practice, which generally describes the application of discovery rules  to
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Commission proceedings.  Subsection (b) of that provision outlines the “[s]pecial discovery

provisions applicable to proceedings under Section 18c-2105 of the [Illinois Commercial

Transportation Law (“ICTL”)], 625 ILCS 5/18c-2105.”  83 Ill. Admin. Code 200.335(b).

Among those “special provisions” is one allowing the Commission, “where a person has failed to

comply with or permit discovery authorized hereunder . . . [to] assess civil penalties under

Article VII of sub-chapter 1 of the ICTL for such violator for contempt and may assess the costs

of enforcement . . . against such violator.”  83 Ill. Admin. Code 200.335(b)(5).  Under 83 Ill.

Admin. Code 200.335, then, the Commission has the authority to impose discovery-related

penalties only in proceedings under Section 18c-2105 of the ICTL.  The Commission is not

conducting the present proceeding under that section of the ICTL, and accordingly has no

authority – under either statute or the Commission’s own Rules of Practice – to impose discovery

sanctions.

At the end of the day, Staff tacitly concedes the Company’s point, stating:  “In the event

the Commission determines that it does not have the authority to impose stiff sanctions, Staff

exhorts the Commission to take steps to remedy this serious flaw in Commission procedures.”

(Staff Resp., p. 10).  Serious flaw or not, the Commission has neither the statutory nor the

regulatory authority to impose discovery sanctions.  This fact requires summary denial of the

Motion as a matter of law.

B. Staff Improperly Seeks Judgment Without Hearing Or Evidence

Staff urges the Commission to impose a $27 million penalty based not upon hearings or

evidence, but solely upon the argument of counsel and matters that are not of record.  Like the

Motion, Staff’s Response violates the Commission’s Rules of Practice.3

                                                
3 The Company’s Response to the Motion, filed March 5, 2003, notes that the Motion is not supported by
verification or affidavit.  (Nicor Gas Resp., pp. 7, 17).
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Section 200.190 of the Commission’s Rules of Practice addresses motion practice before

the Commission and, in relevant part, specifically states:

Motions, unless made during a hearing, shall be made in writing,
shall set forth the relief or order sought and shall be filed and
served as provided in Section 200. 150(b), (c), and (d) of this Part.
Motions based on matter which does not appear of record shall be
supported by affidavit.

83 Ill. Admin. Code 200.190(c)(emphasis added).  As CUB/Cook County did in the Motion,

Staff supports its position with DR responses, documents produced by Nicor Gas, and the

speculation and innuendo of counsel.  None of those materials have been placed in the

evidentiary record, and none of Staff’s claims regarding those materials is supported by affidavit.

For this reason alone, Staff’s Response, like the Motion, should be summarily denied.

Moreover, Staff’s position is contrary to settled concepts of due process.  Staff

improperly urges the Commission to effectively grant a default judgment against Nicor Gas

without receiving any evidence or hearing any witness cross-examination.  Staff does not and

could not justify this unprecedented violation of the Company’s right to due process.

C. Staff Fails To Support The Grounds Set Forth In The Motion For Imposition Of
Discovery Sanctions

As shown in the Company’s Response to the Motion, and as further demonstrated below,

Nicor Gas properly responded to the DRs addressed in the Motion.  Staff’s arguments to the

contrary largely track the arguments made by CUB/Cook County, and are wrong for the same

reasons.  Insofar as Staff raises matters that were not presented by CUB/Cook County, those

matters are outside the scope of the Motion and should not be considered.  Even if these matters

are considered, however, Nicor Gas’ discovery responses were reasonable and lawful.
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1. CUB DR 27 In Docket No. 99-0127 Did Not Call For Production Of The
Inventory Value Team Report

Staff repeats CUB/Cook County’s incorrect charge that Nicor Gas unreasonably withheld

the Inventory Value Team Report (“IVTR”) in responding to CUB DR 27 in Docket No. 99-

0127.4  (Staff Resp., pp. 3-4).  As shown in the Company’s Response to the Motion, Nicor Gas

did not produce the IVTR in response to CUB DR 27 because that DR did not call for its

production.  (Nicor Gas Resp., pp. 7-9).  Specifically, CUB DR 27 sought information regarding

the size of the Company’s expected profits, not the mechanisms that would allow the Company

to profit.  Because the IVTR was not responsive to any DRs in Docket No. 99-0127, Staff has no

legitimate basis to complain that it was not produced in that proceeding.

Staff also makes an entirely new claim, contending that the IVTR somehow shows

misconduct on the part of Nicor Gas during the “testimony phase” of Docket No. 99-0127.

(Staff Resp., pp. 4-6).  In particular, Staff focuses upon Mr. Gilmore’s testimony that

“[a]ccordingly, the Company has no incentive under the [PBR program] to inappropriately shift

storage.”  (Id., p. 5).  Staff’s argument fails for two reasons.  First, and most importantly, Staff

concedes that Mr. Gilmore’s testimony is truthful.  (Id., p. 6, n. 1).  There can be no conceivable

basis for imposing sanctions based upon truthful testimony.

Second, Mr. Gilmore’s testimony has nothing to do with whether Nicor Gas reasonably

responded to CUB DR 27, which is the only issue before the Commission.  At best, Staff’s

argument is that while Mr. Gilmore’s testimony is truthful, Staff might have conducted some

other cross-examination in Docket No. 99-0127 had it requested the IVTR in that docket.  This is

                                                
4 As demonstrated in its Response to the Motion, Nicor Gas’ answer to CUB DR 27 in Docket No. 99-0127 is
outside the scope of this proceeding.   (See Nicor Gas Resp., p. 7).  Like CUB/Cook County, Staff did not seek to
include matters from Docket No. 99-0127 in this consolidated docket when the Commission was deciding whether
and to what extent the scope of this proceeding should be broadened on reopening in December 2002.  And like
CUB/Cook County, Staff already possessed the “Inventory Value Team Report” at that time.  A discovery dispute
from Docket No. 99-0127 is thus not properly before the Commission in this Docket.
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sheer speculation and, moreover, has no bearing on the discovery issue at hand.  Staff and CUB

did not propound a DR in Docket No. 99-0127 to which the IVTR was responsive, and Mr.

Gilmore’s testimony was truthful.  What might have occurred had Staff or CUB actually

requested the IVTR cannot possibly support the imposition of sanctions.

Moreover, Mr. Gilmore’s testimony in Docket No. 99-0127 addresses an entirely

different issue than the matter discussed in the IVTR.  The IVTR addresses the existence of

various LIFO layers of gas accounted for in the Company’s books.  In contrast, Mr. Gilmore’s

testimony addresses the testimony of Staff witness Mr. Charles Iannello who argued that the

Company could affect the storage credit by “shifting withdrawals to months when the market

index prices are low, and meeting demand for current purchases when market index prices are

high.”  (Docket No. 99-0127, Staff Ex. 3.0, Iannello Dir., p. 8).  In other words, Mr. Gilmore’s

testimony addressed the shifting of withdrawals from one month to another while the IVTR

addresses layers of inventory created for accounting purposes only.  While Staff admits the

truthfulness of Mr. Gilmore’s testimony, Staff inappropriately tries to tie Mr. Gilmore’s

testimony to the IVTR and, in the process, mixes apples with oranges.

Further, as previously shown in the Company’s Response to the Motion, the IVTR was

responsive to CUB DRs 4.07 and 4.08 in this proceeding, and Nicor Gas timely produced the

IVTR in response to those DRs.  (Nicor Gas’ Resp., pp. 8-9).  Staff, like CUB/Cook County, will

have the full benefit of the IVTR during deposition discovery and the evidentiary phases of this

proceeding.

2. Nicor Gas Responded Reasonably To CUB DR 1.17 And Staff’s DRs In This
Proceeding

Staff also reiterates CUB/Cook County’s incorrect charge that Nicor Gas should have

produced certain “Bucket Analysis” and other documents in response to CUB DR 1.17 in Docket
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No. 02-0067.  (Staff Resp., p. 6).  As shown in the Company’s Response to the Motion, CUB DR

1.17 did not call for the production of any documents, and the information in the Buckets

Analysis memos and other documents were not responsive to CUB DR 1.17.  (Nicor Gas Resp.,

pp. 9-10).  None of the allegedly withheld documents estimates or identifies the “amount of

savings” that the Company “achieved” from any of the activities or strategies identified in CUB

DR 1.17.  Staff offers no support to the contrary.

In an attempt to support CUB/Cook County’s Motion, Staff again interposes an entirely

new argument, this time claiming that Nicor Gas should have produced the “Buckets Analysis”

and other documents in response to Staff’s own DRs, POL 1.2, 2.1 and 2.2, in Docket No. 02-

0067.  (Staff Resp., pp. 6-9).  As an initial matter, Staff’s reliance upon the Company’s responses

to those DRs is misplaced because they are not before the Commission on CUB/Cook County’s

Motion.  (See Section I, Introduction supra).  Moreover, because none of those DRs called for

the production of documents, the Company cannot be faulted, let alone sanctioned, for not

providing documents.

In any event, the Company’s narrative responses to Staff DRs POL 1.2, 2.1 and 2.2 were

reasonable and appropriate.  Staff DR POL 1.2 sought the following:

Q. Please describe all actions taken by NI-Gas (including
investments, staffing changes, procedure changes,
employee incentive programs, etc.) to reduce gas costs
since the inception of the [PBR program].  Also indicate
NI-Gas’ out-of-pocket costs and the gas cost savings
associated with each action.

(See Staff Resp., Ex. D, attaching POL 1.2).  In response, Nicor Gas provided a list of actions

taken that were responsive to this broad request.  (Id.)  Indeed, Staff concedes that Nicor Gas’

response to POL 1.2 references the inventory management strategy described in the various

documents produced by the Company on reopening.  (Staff Resp., pp. 7-8).
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Despite that unavoidable concession, Staff asserts that those documents indicate that the

Company’s response to POL 1.2 was “a lie.”  (Staff Resp., pp. 6-8, Ex. E-I).  This assertion is

incorrect.  While the referenced documents address the Company’s management of its storage

inventory to maximize shared savings under the PBR program, none is responsive to POL 1.2.

In fact, as noted, Staff DR POL 1.2 (and DRs POL 2.1 and 2.2, for that matter) did not request

the production of any documents, and Staff does not contend otherwise for purposes of its

Response.  Further, Nicor Gas twice elaborated on its initial response to POL 1.2 in answering

Staff DRs POL 2.1 and 2.2, including in the latter case specific discussion of the Company’s

inventory management strategies.  Moreover, the fact that Nicor Gas accounted for its gas

storage purchases on a LIFO basis is nothing new.  For years, the Company had accounted for

such acquisitions on a LIFO basis, and the Commission and parties to this proceeding were

aware of that fact.  Indeed, the Commission, Staff and the parties recognized such accounting

treatments when the Commission approved the Storage Credit Adjustment in Docket No. 99-

0127.  As such, actions taken that were reflected in the “Buckets Analysis” were included in the

Company’s responses to POL 2.1 and 2.2.

At no time in the approximate 7 months since Nicor Gas produced the allegedly withheld

documents did Staff object to the Company’s responses to Staff’s own DRs or claim that they

were in any way improper.  Nor did Staff seek, as a follow up, any documents regarding the

actions listed in response to POL 1.2.  It is disquieting that Staff would suddenly assert, after all

this time, that the Company’s responses were not only improper, but sanctionable with the

equivalent of a default judgment.

In sum, Staff’s complaint as to the Company’s responses to DRs POL 1.2, 2.1, and 2.2 at

this stage of the proceeding, coming under the guise of “responding” to CUB/Cook County’s
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Motion, cannot serve as the basis for discovery sanctions.  These matters are neither timely nor

properly brought.  Further, even if they are considered (which they should not be), Staff’s new

grounds are without merit.  And even if Staff was correct that Nicor Gas should have provided

the “Buckets Analysis” and other documents earlier in this proceeding, those documents were

produced before a single deposition has been taken and a single witness cross-examined,

meaning that there has been no conceivable prejudice.

D. Staff Incorrectly States The Standard For Imposition of Discovery Sanctions

As shown in the Company’s Response to the Motion, even if the Commission had the

authority to impose discovery sanctions, and even if Nicor Gas improperly responded to the

subject DRs, there simply is no plausible basis to impose any penalty upon Nicor Gas, let alone

the massive $27 million penalty sought by CUB/Cook County and supported by Staff.  (Nicor

Resp., pp. 12-17).  The requested penalty is purely punitive on its face and utterly unrelated to

the only proper purpose for discovery sanctions, which is “to coerce compliance with discovery

rules and orders, not to punish the dilatory party.”  Shimanovsky v. General Motors Corp., 181

Ill. 2d 112, 123, 692 N.E.2d 286, 291 (1998) (emphasis provided); Blakey v. Gilbane Bldg.

Corp., 303 Ill. App. 3d 872, 879, 706 N.E.2d 1187, 1193 (4th Dist. 1999); Besco v. Henslee,

Monek & Henslee, 297 Ill. App. 3d 778, 782, 701 N.E.2d 1126, 1129 (3d Dist. 1998); Dyduch v.

Crystal Green Corp., 221 Ill. App. 3d 474, 480-81, 582 N.E. 2d 302, 307 (2d Dist. 1991);

Hengels v. Gilski, 127 Ill. App. 3d 894, 903, 469 N.E.2d 708, 717 (1st Dist. 1984).  Here, Nicor
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Gas has provided all of the documents in question.  At most, then, the Company was “dilatory,”

which settled law holds is not a proper basis for discovery sanctions.5

Staff’s position also fails because it has not demonstrated prejudice from the Company’s

alleged discovery violations.  See Hengels, 127 Ill. App. 3d at  904-06, 469 N.E.2d at 717-18

(upholding trial court’s refusal to impose sanctions absent “real prejudice” to moving party,

where disputed discovery was disclosed before trial); Shimanovsky, 181 Ill.2d at 123-29, 692

N.E.2d at 290-93 (affirming reversal of sanctions where sufficient evidence remained to allow

both parties to establish claims and defenses, despite destruction of evidence); Kubian v.

Labinsky, 178 Ill. App. 3d 191, 199-202, 533 N.E.2d 22, 27-29 (1st Dist. 1988) (reversing

sanctions despite repeated non-compliance with trial court’s specific discovery orders where

discovery was at least partially performed and no trial date was imminent).

On the question of prejudice, Nicor Gas again notes that Docket No. 99-0127 has not

been reopened, even though Staff had the opportunity to request such action in December 2002

when the Commission was considering whether and to what extent to broaden this proceeding.

Consequently, discovery matters from that docket are not properly before the Commission.  In

any case, as shown above, Staff’s complaint concerning Docket No. 99-0127 does not even go to

the Company’s response to CUB DR 27, but rather to testimony that Staff admits was truthful.

In Docket No. 02-0067, Staff’s own Response demonstrates that Staff has received full

                                                
5 Like CUB/Cook County, Staff also overreaches in discussing Jeff Metz’s August 4, 2000 memo (NIC 011420-
11422) (“Metz Memo”) in connection with the matters raised in the Motion.  (See Staff Resp., p. 9, referencing
CUB/Cook County Mot., p. 10).  As discussed in the Company’s Response to the Motion, the Metz Memo is a
memo to the file, dealing solely with the accounting treatment of PBR interim earnings.  It cannot plausibly be said
that this memo, addressed solely to Mr. Metz’s file, indicates an intent by Nicor Gas to conceal information.  Nicor
Gas further notes that Staff, apparently inadvertently, has repeated CUB/Cook County’s error in directly quoting
from portions of the Metz Memo that the ALJs previously ruled would remain confidential.  (See Nicor Gas Resp.,
p. 10, n. 2).  Consistent with the ALJs’ ruling at the hearing on March 13, 2003, Nicor respectfully requests that
Clerk be directed to remove Staff’s Response from e-Docket and Staff be directed to file a further redacted version
of its Response removing the confidential and proprietary information.  (See Tr., Mar. 13, 2003, p. 82, attached
hereto as Ex. A).
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satisfaction as to all the discovery at issue, whether in connection with CUB DR 1.17 or Staff

DRs POL 1.2, 2.1, and 2.2, months before evidentiary hearings have begun and before even a

single deposition has been taken.  Under these facts, Staff has not been prejudiced and no

sanction is appropriate.

Staff stated at hearing that it is asking the Commission to grant the Motion, including the

effective default judgment sought by CUB/Cook County.  (Tr. of Proceedings, Docket Nos. 01-

0705, 02-0067, and 02-0725 (Consol.), March 13, 2003, p.67-68, attached hereto as Ex. A).  Like

CUB/Cook County, however, Staff presents no authority for imposition of such a drastic penalty.

As shown in the Company’s Response to the Motion, a default judgment or dismissal “should

only be employed as a last resort and after all the court’s other enforcement powers have failed

to advance the litigation.”  Shimanovsky, 181 Ill.2d at 123, 692 N.E.2d at 291; see Blakey, 303

Ill. App. 3d at 877, 706 N.E.2d at 1191; Kubian, 178 Ill. App. 3d at 196, 533 N.E.2d at 25.

Further, a discovery sanction that terminates a proceeding and prevents an adjudication on the

merits is permissible only when a party’s “actions show a deliberate, contumacious, or

unwarranted disregard of the court’s authority” and make a trial on the merits impossible.

Blakey, 303 Ill. App. 3d at 877, 879, 706 N.E.2d at 1191, 1192-93 (reversing trial court’s

dismissal as abuse of discretion, even where question existed as to whether plaintiff had acted in

bad faith in providing false discovery response).  Staff’s own Response, including the admission

that Nicor Gas at this time (and, from the Company’s view, at all times) has responded fully to

the disputed discovery, bars any such relief.

III.
Conclusion

Staff’s support of CUB/Cook County’s flawed and overreaching Motion is misguided

and without basis.  Staff tacitly concedes that the Commission has no authority to levy discovery



Docket Nos. 01-0705/02-0067/02-0725 16

sanctions.  And as a respondent, Staff is bound to the specific grounds and relief sought in

CUB/Cook County’s Motion, and should not have raised new matters outside the scope of the

Motion.  Even considering those new matters, Staff incorrectly alleges that Nicor Gas responded

improperly to CUB DRs 27 and 1.17, and Staff DRs POL 1.2, 2.1, and 2.2.  Nicor appropriately

responded to those DRs, and the parties and Staff have the benefit of those responses as well as

the disclosures made by the Company  in response to subsequent DRs.  Neither the parties nor

Staff has been prejudiced in any way by the matters raised in the Motion or Staff’s Response,

and any discovery sanction would be unlawful under the circumstances presented.

For all of these reasons, Nicor Gas respectfully requests that the Motion be denied in its

entirety, and that the Commission resolve matters regarding Nicor Gas’ PBR program pursuant

to the schedule and procedures already in place.

Dated:  March 24, 2003 Respectfully submitted,

NORTHERN ILLINOIS GAS COMPANY
D/BA/ NICOR GAS COMPANY
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