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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission  ) 

On Its Own Motion   ) 
  v.    )  ICC Docket No. 01-0705 
Northern Illinois Gas Company  ) 
 
Reconciliation of Revenues Collected  ) 
Under Gas Adjustment Charges With  ) 
Actual Costs Prudently Incurred.  ) 
       
Illinois Commerce Commission  ) 

On Its Own Motion   ) 
  v.    )  ICC Docket No. 02-0067  
Northern Illinois Gas Company  )  On Reopening 

d/b/a Gas Company   ) 
      ) 
Proceeding to review Rider 4, Gas Cost,  ) 
Pursuant To Section 9-244(c) of the   ) 
Public Utilities Act    ) 
             
Illinois Commerce Commission  ) 

On Its Own Motion   ) 
v.    )  ICC Docket No. 02-0725 

Northern Illinois Gas Company  ) 
 d/b/a NICOR Gas Company  ) 
      ) 
Reconciliation of Revenues Collected  )  (Consolidated) 
Under Gas Adjustment Charges With  ) 
Actual Costs Prudently Incurred.  ) 

 
MOTION FOR SANCTIONS OF THE CITIZENS UTILITY BOARD AND THE 

COOK COUNTY STATE’S ATTORNEY’S OFFICE 
 

***PUBLIC VERSION*** 
 

The Citizens Utility Board (CUB) and the Cook County State’s Attorney’s Office 

(Cook County) request that the Illinois Commerce Commission (ICC or Commission) 

sanction Nicor Gas (Nicor) for submitting false data responses in Dockets Nos. 02-0067 

and 99-0127. 
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In both dockets, CUB served data requests to Nicor requesting copies of studies 

and reports concerning the company’s profits under the performance based rates for 

which Nicor was seeking Commission approval and extension.  In both dockets Nicor 

responded falsely that it had no such studies or reports, when in fact the company had 

such reports.  The information was material to the final determination of both cases.  The 

reports only came to light after the Nicor whistleblower fax to CUB outlining allegations 

of the company’s withholding critical information.  

This Commission has the authority to sanction discovery abuses pursuant to 

Section 10-101 of the Public Utilities Act (“PUA”) and Section 200.190 of the 

Commission Rules of Practice (“Commission Rules”).  220 ILCS 5/10-101; 83 Ill. 

Admin. Code § 200.190.  Section 10-101 of the PUA makes the Illinois Administrative 

Procedure Act (“IAPA”) applicable to Commission proceedings, stating, “In the conduct 

of any investigation, inquiry or hearing the provisions of the Illinois Administrative 

Procedure Act, including but not limited to Sections 10-25 and 10-35 of that Act, shall be 

applicable and the Commission’s rules consistent herewith.” Id.  Section 10-40 of IAPA 

states, “The rules of evidence and privilege as applied in civil cases in the circuit courts 

of this state shall be followed.” 5 ILCS 100/10-40(a).   

Both ICC Rule 200.340 and Supreme Court. Rule 201(b)(1) require full 

disclosure of all relevant material.  Supreme Ct. R. 219 (c) provides for penalties for 

failure to comply with discovery rules, stating: 

(T)he court, upon motion or upon its own initiative, may impose upon the 
offending party or his or her attorney, or both, an appropriate sanction, 
which may include an order to pay to the other party or parties the amount 
of reasonable expenses incurred as a result of the misconduct, including a 
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reasonable attorney fee, and when misconduct is willful, a monetary 
penalty. 
 

Sup. Ct. R. 219 (c)(vii).  As demonstrated below, Nicor failed to provide full disclosure, 

and acted willfully in the withholding of critical information. 

 
ARGUMENT 

 
 The Illinois Supreme Court has long recognized the importance of honest 

discovery in the judicial process.  Abuse of the discovery process is subject to sanctions 

under Sup. Ct. R. 219: 

Discovery is not a tactical game, and Rule 219(c) (73 Ill.2d. R. 219(c)) 
provides remedies against unreasonable opponent.  Discovery is intended 
as, and should be a cooperative undertaking by counsel and the parties, 
conducted largely without court intervention, for the purpose of 
ascertaining the merits of the case and thus promoting either a fair 
settlement or a fair trial.  For those who use it to impede and harass, this 
court’s admonition in Buehler v. Whalen (1977), 70 Ill. 2d 51, 67 [374 
N.E.2d 460, 467, 15 Ill. Dec. 852], is appropriate:  ‘discovery for all 
parties will not be effective unless trial courts do not countenance 
violations and unhesitatingly impose sanctions proportionate to the 
circumstances.’ 
 

Williams v. A.E. Staley Manufacturing Co. 83 Ill. 2d 559, 566, 416 N.E. 2d 252 (1981).  

Protecting the sanctity of the discovery process is just as important, if not more so, before 

this Commission.   By the very nature of the proceedings before the Commission, 

intervenors begin a case with virtually no evidence.  They mus t use the discovery process 

to ascertain the facts that generally are in the exclusive control of the utility filing the 

case.  Intervenor witnesses base their testimony on the data responses received from the 

utilities.   

In the dockets related to Nicor’s alternative regulation plan not only has Nicor 

failed to provide accurate data responses, its responses can be characterized as patently 
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false.  Most importantly, Nicor’s dishonest responses went directly to the very essence of 

the proceeding – is the program consistent with the provisions of the Public Utilities Act, 

and if so, how should the Commission equitably allocate risk (divide savings and losses)?   

Before the Commission approved Nicor’s PBR plan, CUB asked: Does the 

company know what it plans to do to make money under the PBR?  Nicor answered it did 

not know.  Then two years later, after Nicor submitted testimony that it had saved 

customers $54 million over the two years the plan had been in effect, CUB asked how did 

the company achieve these savings?  Again, Nicor responded that it had not done any 

analysis of how it achieved the savings.   

In direct contrast to these responses, documents submitted by the company 

subsequent to the whistleblower memo indicate that the Company’s strategy was to hide 

how it was profiting from the Commission.  Nicor’s discovery actions are similar to what 

other large companies have tried unsuccessfully and for which other companies were 

sanctioned.  In Ostendorf v. International Harvester Co. 89 Ill. 2d 273, 433 N.E.2d 253 

(1982), International Harvester was asked during discovery about tests conducted on the 

fuel system of one of the company’s products that blew off injuring the plaintiffs.  

International Harvester responded that records of tests were no longer available.  In fact, 

such records were available and were produced by International Harvester in another 

case.  The Supreme Court found that International Harvester had knowledge of the 

reports yet failed to produce them when requested.  The court categorized International 

Harvester’s responses:   

if not outright falsehoods, half- truths of the type condemned in Buehler v. 
Whalen, 70 Ill. 2d 51, 64-68 (1977).  In the context of discovery, which is 
supposed to be conducted in good faith and a spirit of cooperation for the 
purpose of ascertaining the truth, such half-truths are equivalent to 
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outright lies.  They have the effect of affirmative concealment, since they 
imply that there is no information or evidence to be sought.  They 
inevitably tend to mislead opposing counsel into the belief that further 
inquiry is not needed. 

 
89 Ill. 2d at 283.  Nicor’s discovery responses at issue in this motion are consistent with 

the falsehoods and lies condemned in Ostendorf. 

 

I. NICOR SUBMITTED A FALSE RESPONSE TO A DATA REQUEST 
REGARDING HOW IT PLANNED TO GENERATE PROFITS UNDER 
THE PBR 

In the initial proceeding where the Commission first approved Nicor’s PBR 

proposal, Docket No. 99-0127, on April 1, 1999 CUB submitted a data request to Nicor 

asking the following:   

Please provide a copy of all projection, analyses and studies prepared 
which examine the extent to which the Company may profit under its 
proposal.  Include copies of all communications which discuss the profit 
potential of the Company’s proposal. 
 

On April 15, 1999 the company submitted the following response: 
 

The Company has not performed any projections, analyses or studies 
related to its potential performance under its proposal nor does the 
company have any communications which address the issue. 
 

Docket No. 99-0127 Data Response CUB 27, April 15, 1999.  Prepared by Edwin 

Werneke and submitted by Stephen J. Mattson of Mayer, Brown & Platt (CUB/Cook 

Sanctions Ex. 1.0).  

New data submitted after the whistle-blower came forward indicates that this 

response was false.  In response to data request CUB 4.18, Nicor produced a document 

that indicated the company clearly had such “projections, analysis and studies” and 

knowingly withheld the information.  The document is entitled “Inventory Value Team 
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Report,” and the company acknowledges that the document was completed “on or about 

October 1998.” Data Response CUB 4.18, Aug. 23, 2002 (CUB/Cook Sanctions Ex. 2.0).  

The entire report specifically addresses how the company can release its gas inventory in 

a way that would produce profits under a PBR plan.  The first page of the report explains 

that Nicor’s gas inventory includes $100-$200 million dollars of low priced gas stored 

between 1954 and 1996:  

Under our current rate structure, book value of gas inventory reductions 
would be included in the PGA.  We considered various alternatives of 
releasing this value and capturing the excess market value.  We 
recommend that the company “capture” the LIFO inventory value by 
filing and implementing a Gas Rate Performance Plan (GRPP) related to 
gas costs. 
 

Inventory Value Team Report.  NIC 003657.  Thus, the Report directly addresses the 

issues in the data request and was written some six months before CUB submitted the 

data request seeking its production.  Moreover, the “Inventory Value Team Report” lists 

on its cover several key Nicor employees involved with the alternative regulation plan.  

These names include Al Harms and Leonard Gilmore, two of Nicor’s four witnesses in 

Docket No. 99-0127.  Additionally, the report was presented at a meeting on November 

20, 1998, to a group that included Mr. Harms, Mr. Gilmore, and Mr. Brian Elliott, a third 

witness in the case.  Hence, there is no conceivable argument that Nicor did not have 

knowledge that it had possession of this report.  Given the clarity of the data request, and 

the clarity of the subject matter of the report, there can be no confusion that CUB had 

requested exactly such report. 

The importance of such report in the context of the case cannot be overstated.  

The Order in 99-0127, at p. 3 states Nicor’s objectives for bringing the program as:  
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First, the Program would align the interests of ratepayers and the 
Company by providing appropriate economic incentives for Nicor Gas to 
improve its performance in providing customers with the best gas service 
available, while recognizing the need for continued reliability and security 
of supply.  Second, the Program would encourage the appropriate use of 
competitive market opportunities and risk management mechanisms for 
procurement of gas supply, transportation, and storage services by 
establishing a reasonable balance between risk and reward.  Third, the 
Program would lower regulatory costs by establishing an objective, 
market-based standard for evaluating gas supply purchasing, planning, and 
management, while also eliminating after-the-fact prudence reviews. 

 
Docket No. 99-0127 Order at 3.  These objectives are inconsistent with statements in the 

The Inventory Value Report, which in the introduction states: 

We recommend that the company “capture” the LIFO inventory value by 
filing and implementing a Gas Rate Performance Plan (GRPP) related to 
gas costs. 
 

Nicor Inventory Value Team Report at 2 (NIC 003657).  The LIFO inventory is defined 

as “gas priced at historical prices from 1954 to 1996.”  Further, “the ‘bottom’ 70% of our 

LIFO layers are priced significantly below market value.  There is about 75 BCF of gas 

in these lower priced layers, with market value of about $100-200 million in excess of 

cost…Under our current rate structure, book value of gas inventory reductions would be 

included in the PGA” Id.  Thus, the report indicates that Nicor’s desire to implement PBR 

went beyond improvement performance or utilization of market tools as the company 

stated.  The company contemplated PBR as an opportunity to release between $100 and 

$200 million worth of stored gas in a manner that benefited the company, rather than 

under traditional regulation where the savings would go solely to customers through the 

PGA.   
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 Whether the company ultimately proposed PBR in order to access the low priced 

LIFO gas is not the issue.  The only issue at this point is whether the company wrongfully 

withheld the document from CUB and the Commission. 

II. NICOR SUBMITTED A FALSE DATA RESPONSE TO A DATA 
REQUEST REGARDING HOW IT ACHIEVED SAVINGS UNDER THE 
PBR 

 
On March 12, 2002, in the initial stage of Docket No. 02-0067, CUB submitted data 

request 1.17 to Nicor as follows: 

 
1.17 Reference page 6 of Mr. Behrens’ testimony.  Of the $24.4 million of savings 

achieved by the Company in 2000, and the $29.7 million achieved in 2001, please 
identify or estimate, as applicable, the amount of savings achieved by each of the 
following: 

  
  A. A more detailed and comprehensive planning process; 
 

 B. Third-party arrangements to manage storage; 
 

 C. Third-party arrangements to manage transportation;  
 

 D. More active pursuit of sales of natural gas; 
 

 E. Hedging strategies and financial tools for storage activities; 
 

 F. Hedging strategies and financial tools for firm transportation; 
 

 G. Hedging strategies for financial tools for managing market price   
volatility; 

 
H. Managing storage differently and testing operational boundaries by 

changing the timing of injections and withdrawals; 
 

 I. The addition of two Gas Purchasing Departmental positions; and 
 

 K. Other (describe). 
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 Nicor responded to this data request on March 27, 2002 as follows1: 
 

The amount of savings achieved by each of the items listed above 
is not available.  Because the GCPP is a comprehensive 
benchmark, all of the above listed actions were taken toward the 
overall goal of reducing gas costs.  Just as transportation and 
storage assets were utilized in conjunction with the commodity 
purchase decisions to achieve an overall reduction in gas costs, so 
too were the above actions utilized in an interconnected manner. 
 

This answer was prepared by George Behrens and submitted by Sarah A. Naumer of 

Sonnenschein Nath & Rosenthal (CUB/Cook Sanctions Ex. 3.0).  Nicor had submitted 

testimony that it had achieved $54 million of savings and CUB found it inconceivable 

that Nicor had no idea how it achieved the savings.  Hence, after receipt of this data 

response CUB contacted Nicor attorney John Rooney on at least three occasions to 

directly challenge the veracity of Nicor’s response.  Nicor continued to insist its response 

was accurate and that it had done no such analysis regarding a breakdown of its profits.2 

 Subsequent to the whistleblower’s memo, Nicor provided CUB numerous 

documents directly contradicting its response.  Several such documents are attached as 

CUB/Cook Sanctions Ex. 4.0.  Particularly egregious, Nicor circulated memos entitled 

“Buckets Analysis” that specifically break down savings by category and subcategory.   

The January 23, 2002 buckets memorandum indicates circulation included Al Harms and 

George Behrens, the two witnesses in this proceeding3.  The full list includes Phil Cali, 

Len Gilmore, Beth Hohisel, John Madziarczyk, Rich Rayappan, Ted Lenart, Jeff Metz 

and Lonnie Upshaw.  These people all held senior management positions and played a 

critical role in the PBR program (CUB/Cook Sanctions Ex. 5.0).  Each one should have 

                                                 
1  Nicor prefaced every data responses in this proceeding with a broad standard objection that CUB does 
not repeat here. 
2 This data response was submitted into the record during the init ial phase of this proceeding. 
3 Nicor also did monthly buckets analysis circulated internally. 
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been reviewing the data requests.  Moreover, the date indicates that the witnesses 

received the memorandum well before CUB’s data request.  Another critical document 

dated August 4, 2000 entitled “PBR Interim Earnings Recognition,” written by Jeff Metz, 

discusses savings from the release of LIFO gas. (NIC 11420-11422).  An additional 

document indicates that virtually the same group listed above held a meeting on 

December 11, 2001 (Meeting Agenda, PBR Committee), to discuss how the company 

was profiting under the PBR. (NIC 4000-4005).   

 In their totality, these documents indicate there is no plausible way the company 

could have honestly answered this question as it did.  Moreover, another memo dated 

August 4, 2000 drafted by Jeff Metz (formerly Director Management Accounting, 

currently Assistant Vice President Supply Operations) directly discusses ***  

 
 
 
 
 
 
 
 
                                                                                            ***. 

 
NIC 011421 (CUB/Cook Sanctions Ex. 6.0).  Clearly Mr. Metz played a key role in the 

PBR decision-making process and this document reveals Nicor’s intent to conceal critical 

information from the Commission.   

III. NICOR FAILED TO PROVIDE DOCUMENTS GENERATED BY A 
DISGRUNTLED EMPLOYEE 

 
 Even after the whistleblower fax Nicor failed to provide CUB/Cook County with 

accurate and complete data responses.  On July 2, 2002, based upon the fax from the 
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whistleblower, CUB submitted its fourth set of data requests to Nicor.   The data requests 

included CUB 4.06 and CUB 4.07: 

 
4.06 Please provide a copy of all documents prepared by or on behalf of the Company 

that discuss, evaluate, address or identify actual or potential arrangements with 
Nicor Enerchange, IMD/EKT, and Oxy since December 1, 1999. 

 
4.07 Please provide a copy of all documents and all correspondence between Company 

personnel or between Company personnel and others which discuss, address, 
identify or evaluate actions or potential actions which may be taken by the 
Company to earn a reward under the GCPP in 2000, including those in response 
to the negative, or inverted, storage credit which existed in 2000. 

 
Nicor first responded to this data request on July 24, 2002 and submitted follow-ups to 

one or both of these data requests on July 26, August 2, August 12, August 23, August 30 

(4.06), September 16, September 19 (4.06), September 26 (4.06), October 4, October 11 

(4.07), October 15, and October 18.  However, none of the responses contained any 

memorandums or e-mails from Nicor employee Esther Tongo, a former employee who 

had sued the company.  Nicor employed Ms. Tongo as a Supply Optimizer and she 

reported to Dave Brown (her immediate supervisor) and Beth Hohisel (Mr. Brown’s 

supervisor), two of the key figures in the PBR program.   

 CUB became aware of Ms. Tongo when it received a call from her attorney 

offering her cooperation in the Nicor whistleblower investigation.  CUB contacted Ms. 

Tongo in late September 2000.  During the course of the conversation she advised CUB 

that she had sent several e-mails to Ms. Hohisel and Mr. Brown expressing concerns 

regarding Nicor’s trading under the PBR, its storage program in relation to the PBR, and 

its relationship with Occidental, the company running Nicor’s trading program.           

Ms. Tongo sent copies of the e-mails to CUB for its review. 
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 Upon review of the e-mails, CUB contacted Nicor and requested copies of all 

memorandum and documents related to Ms. Tongo’s concerns regarding Nicor’s 

program.   Nicor admitted that it had not provided any material related to Ms. Tongo’s 

claims, ostensibly because her claims were not credible and because the company was 

involved in litigation with her.  Upon specific request by CUB however, the company 

supplied these document CUB requested on October 28, 2002.  

 Nicor’s withholding of the Tongo documents clearly violates the Commission 

Rule 200.340 and Supreme Court Rule 201(b)(1) requiring full disclosure of all relevant 

material.  While Nicor ultimately supplied the Tongo documents to CUB, it did so only 

after CUB fortuitously discovered their existence on its own.  If CUB had not told Nicor 

that it knew the documents existed, the company would never have supplied them – 

Nicor admitted as much.  This is exactly the situation the discovery rules address.  Nicor 

cannot be allowed to pick and choose the documents it produces.  Potentially, the most 

damaging documents to the company may be those generated by a disgruntled employee.  

The Commission cannot allow a precedent where a utility withholds such documents 

without penalty. 

IV. APPROPRIATE SANCTIONS 

 
 The facts as set forth above speak for themselves regarding Nicor’s attempt to 

hide what it was doing under its PBR plan.  For three years Nicor withheld documents 

that directly addressed the issues at the heart of the case; How would the company act 

differently under an alternative regulation plan, and how would the company generate 

profits?  The PBR Interim Earnings Recognition report shows Nicor hid critical 
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information from the parties and the Commission when the Commission first approved 

the PBR and determined the appropriate conditions for the plan.  Moreover, the PBR 

buckets analysis and other memorandum show that Nicor had done analysis regarding 

how it earned profits during the initial phase of the PBR.  Then, even after the 

whistleblower fax, Nicor withheld documents related to accusations of wrongdoing in the 

PBR program by a Nicor employee.   

 Given the egregious nature of Nicor’s discovery abuse, the Commission should 

impose the maximum sanctions allowed against Nicor under Supreme Court Rule 

219(c)(ii).  Not only must sanctions require the company to pay CUB, Cook County and 

the other aggrieved parties “reasonable expenses incurred as a result of the misconduct, 

including reasonable attorney fees,” given the willfulness of the conduct, the company 

must pay an additional penalty.  

   In deciding upon the proper sanction allowed under the rule, this Commission 

should consider whether the sanction will discourage the offending party from coldly 

considering discovery violations in a ‘cost-effective manner.’”  In re Estate of 

Soderholm, 127 Ill. App. 3d 871, 469 N.E.2d 410, 417 (1984).  The Illinois Supreme 

Court recognizes that the penalty for discovery abuses must meet the severity of the 

violation.  “Our discovery procedures are meaningless unless a violation entails a penalty 

proportionate to the gravity of the violation.”  Buehler v. Whalen, 70 Ill. 2d 51, 67, 374 

N.E.2d 460 (1977).  “Unless there are swift and sure sanctions for unreasonable refusals 

to comply with the discovery rules, many litigants will fail to fully and accurately comply 

with these provisions. Campen v. Executive Hotel, Inc., 105 Ill. App. 3d 576, 588 (1st. 

Dist. 1982). 
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 As a public utility Nicor must be held to the highest standards regarding its 

behavior.  In this instance Nicor set out defraud customers from the outset of the first 

PBR proceeding and would have successfully done so had a company employee not 

exposed its actions.  The company violated the integrity of the Commission discovery 

process, and in essence, the entire adjudicatory process.  Unless penalized appropriately, 

the outcome will be that such dishonesty will not be discouraged in future proceedings.  

As the court noted in Transamerica Insurance Group v. Lee, “If the only sanction 

imposed upon discovery of the violation is the payment of attorney fees and costs, it may 

prove a cost-effective measure to be tried in the future.” Transamerica Insurance Group 

v. Lee,164 Ill. App. 3d 945, 948 (1st Dist. 1987).  Given the severity of the violations, in 

addition to attorneys fees and witness expenses, Nicor should be appropriately penalized 

in order to discourage similar actions in the future. 

 
CONCLUSION 

 
 
 Given Nicor’s size and annual revenue, to have any meaning, the penalty must be 

more than a slap on the wrist.  The company initially testified that the PBR program 

generated $54 million in savings to be split equally between customers and ratepayers.  

Hence, Nicor profited by $27 million that it in all likelihood it would not have profited by 

had it submitted honest data responses revealing how it planned to profit under the PBR.  

Given the gravity of Nicor’s deceit, penalizing Nicor $27 million, plus attorneys fees and 

costs, sends the appropriate signal to discourage the filing of misleading data responses in 

the future.     
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Respectfully Submitted, 

      
      CITIZENS UTILITY BOARD 
       

By:  ________________________  
 Robert J. Kelter   
 Director of Litigation 

 
 
Robert J. Kelter 
Director of Litigation 
Citizens Utility Board 
208 S. LaSalle St., Ste. 1760 
Chicago, IL 60604 
(312) 263-4282 
rkelter@cuboard.org 
      RICHARD A. DEVINE 
      COOK COUNTY STATE’S ATTORNEY 
 
 
      By:  __________________________ 
       Mark N. Pera 

Assistant State’s Attorney  
Environment and Energy Division 

 
Richard A. Devine  
COOK COUNTY STATE’S ATTORNEY 
Mark N. Pera 
Marie Spicuzza 
Leijuana Doss 
Assistant State’s Attorney   
Environment and Energy Division 
69 W. Washington, Ste. 700 
Chicago, IL 60602 
(312) 603-8600 
 
 
 
Dated: March 14, 2003 


