
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission : 
         On Its Own Motion : 
                 -vs- :   01-0705 
Northern Illinois Gas Company : 
  : 
Reconciliation of revenues collected under : 
gas adjustment charges with actual costs : 
prudently incurred. : 
 
Illinois Commerce Commission : 
        On Its Own Motion :   02-0067 
                    -vs- :   On Reopening 
Northern Illinois Gas Company : 
        d/b/a NICOR Gas Company : 
  : 
Proceeding to review Rider 5, Gas cost, : 
pursuant to Section 9-244(c) of the Public : 
Utilities Act. : 
 
Illinois Commerce Commission : 
        On Its Own Motion : 
                    -vs- :   02-0725 
  : 
Northern Illinois Gas Company : 
        d/b/a NICOR Gas Company : 
  : 
Reconciliation of revenues collected under :   (Consolidated) 
gas adjustment charges with actual costs : 
prudently incurred. : 
 

UNREDACTED 
RESPONSE OF THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 

TO THE CITIZENS UTILITY BOARD AND COOK COUNTY STATE’S ATTORNEYS 
OFFICE MOTION FOR SANCTIONS 

 
 
 NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), through 

its attorneys, and pursuant to 83 Ill. Adm. Code 200.370 files its Response to the Motion 
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for Sanctions filed by the Citizens Utility Board (CUB”) and the Cook County States 

Attorneys Office (“Cook County”) in the above-captioned proceeding. 

I. INTRODUCTION 

 In the CUB and Cook County Motion for Sanctions (“Motion”), CUB and Cook 

County identify a number of false responses to data requests (“DRs”) provided by 

Northern Illinois Gas Company (“Nicor”), both in this current pending docket, and in 

Docket No. 99-0127, where Nicor requested approval of the PBR program.  The Motion 

forcefully alleges that Nicor failed to provide full disclosure and acted willfully in the 

withholding of critical information in those two dockets.  The Motion compares 

information provided in Nicor responses to CUB DRs in both the 1999 and 2002 

Dockets with information which was provided subsequent to the whistleblower fax and 

reopening.  As described in detail below, Staff concurs with the assertion that Nicor 

provided false and misleading responses to data requests in the two dockets.  

II. LEGAL AUTHORITY 

 Pursuant to Section 9-244 of the Public Utilities Act (“Act”), the Commission is 

specifically authorized to approve gas cost performance programs (“GCPP” also known 

as performance based rates (“PBR”).  However, the Commission may approve such 

programs only upon a finding in the record that the program meets certain statutory 

requirements, including the following: 

(1) the program is likely to result in rates lower than otherwise would have 
been in effect under traditional rate of return regulation for the services 
covered by the program . . .; and 
 
(2) the program is likely to result in other substantial and identifiable 
benefits that would be realized by customers under the program and that 
would not be realized in the absence of the program[.]. (220 ILCS 5/9-
244(b))   
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A legislative grant of power to the Commission necessarily confers the power to do all 

that is reasonably necessary to exercise that grant of power. (O’Grady v. Cook County 

Sheriff’s Merit Bd., 198 Ill. Dec. 28, 260 IllApp.3d 529. (1994)) The Illinois Commerce 

Commission’s (“Commission”) Rules of Practice (“Rules”) provide “[i]t is the policy of the 

Commission to obtain full disclosure of all relevant and material facts to a proceeding....”  

83 Ill. Admin. Code 200. 340.  The Rules provide that “it is the policy of the Commission 

to encourage voluntary exchange by the parties and staff witnesses of all relevant and 

material facts to a proceeding...”  Id.  While encouraging voluntary discovery as 

traditionally practiced at the Commission, the Rules do not limit parties to those 

discovery mechanisms: 

In addition to depositions and subject to the provisions of this Part, any 
party may utilize written interrogatories ... and other discovery tools 
commonly utilized in civil actions in the Circuit Courts of the State of 
Illinois in the manner contemplated by the Code of Civil Procedure [735 
ILCS 5] and the Rules of the Supreme Court of Illinois [S. Ct. Rules]. 
 

83 Ill. Admin. Code 200.360(c).  A motion for sanctions is a discovery tool commonly 

utilized in civil actions in Circuit Courts in Illinois.  Thus, it is a proper medium for the 

Commission to utilize in addressing Nicor’s transgressions in these dockets.  The power 

to impose sanctions is necessary and implicitly included in the Commission’s duty to 

complete its statutorily mandated review of gas cost performance programs. 

III. ARGUMENT 

 A. The Inventory Value Team Report 

 The Motion correctly asserts that Nicor provided a false response to data request 

CUB 27 in Docket No. 99-0127 which requested copies of “all projection[s], analyses 

and studies prepared which examine the extent to which the Company may profit under 
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its proposal.”  (Motion, p. 5)  Nicor responded that it “has not performed any projections, 

analyses or studies related to its potential performance under its proposal.”  Id.  The 

Motion correctly points out that the Inventory Value Team Report, completed on or 

about October 1998 and produced by Nicor subsequent to the whistleblower fax, 

specifically addresses how the company can release its gas inventory in a way that 

would produce profits under a PBR plan.  Id., at 5-6.  Clearly, Nicor’s response to CUB 

27 was not a truthful response. 

 As indicated in the Motion, Nicor had generated the Inventory Value Team 

Report (“Report”) prior to filing Docket No. 99-0127. The purpose of the Report was to 

identify one or more strategies for “capturing” the LIFO (last in first out) inventory value.  

The Report estimates the LIFO value to be between $100 - 200 million in excess of 

cost.  (Exhibit A, p. 2)  The recommendation of the Report was that Nicor should 

capture the LIFO inventory value by filing and implementing a Gas Rate Performance 

Plan or PBR.  (Id.)   The existence of this report is significant, in that it shows that during 

the testimony phase of Docket 99-0127, the Company willfully engaged in behavior with 

the intent to mislead the Commission. 

 Company testimony circulated to parties on June 4, 1999 and entered into the 

record on July 21, 1999, denied that Nicor had any incentive under the PBR to shift 

storage:   

Q.  Do you agree with [ICC Staff Witness] Iannello that the 
Company’s proposed methodology to calculate the Storage Credit 
Adjustment could be misused to generate Company profits at the expense 
of customers? 

A.  No. The Company structured its calculation of the Storage 
Credit Adjustment in order to pass along to customers the full seasonal 
price benefit from storage. Mr. Iannello’s claim that the Company could 
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benefit under the proposed GCPP while raising costs to customers is 
incorrect, as I will explain below. (Exhibit B, Gilmore RTTY, p. 4) 

 
In the same body of testimony, the Nicor witness responded to a question 

concerning a schedule prepared by Staff Witness Iannello. The Staff schedule 

demonstrated that the Company could benefit from the shifting of storage to take 

advantage of months for which the actual market price was inconsistent with the Market 

Index Price used for the program. He discounted the possibility that the actual market 

costs would vary from the Market Index Price, and closed the response with this 

remarkable statement: “Accordingly, the Company has no incentive under the GCPP to 

inappropriately shift storage.” ( Exhibit B, Gilmore RTTY, p. 6; emphasis supplied.)  

In its surrebuttal testimony entered into the record on July 21, 1999, the 

Company also challenged Staff’s position that the Company could shift inventory 

withdrawals from one period to another to decrease the Storage Credit, increase the 

Benchmark and create savings while raising costs to customers.  (See Exhibit C, 

Gilmore S-RTTY, p. 3)   

When one reviews CUB DR 27, the Nicor response, and the testimony set forth 

above, it is clear that Nicor’s wrongful actions prevented the parties and Staff from 

providing the Commission the record it needed in order to determine whether it should 

make the statutory findings.  Nicor hid the existence of a report that was directly 

responsive to the CUB DR.  CUB was not able to file testimony or otherwise alert the 

Commission to the opportunities for profit that Nicor had earlier documented in the 

Inventory Value Team Report.  The Staff witness testified as to possible ways in which 

Nicor could shift storage, but neither he nor any party was in a position to know the 

magnitude of the profit opportunity the Company would derive from its LIFO inventory 
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strategy.  The Commission should also be aware that in this matter as in other cases, 

Staff receives copies of all data request responses.   

If Nicor had responded to the CUB request with minimal honesty, let alone in 

accordance with commonly understood precepts of discovery under Illinois law as cited 

in the Motion, the Commission could have made an informed determination.  The 

Company’s misrepresentations are even more offensive when one considers that Len 

Gilmore, the witness whose testimony is quoted above, is listed as one of the authors 

on the cover of the Inventory Value Team Report.1   

B. Actions Taken by Nicor to Achieve Savings 

The Motion demonstrates that Nicor submitted a false response to CUB’s data 

request CUB 1.17 asking the Company to identify or estimate the amount of savings 

achieved by various Company strategies.  (Motion, p. 8)  Nicor responded “[t]he amount 

of savings achieved ... is not available.”  (Id.)  The Motion states that Nicor stood by this 

answer even when challenged about the veracity of the response on at least three 

occasions.  (Motion, Id., at p.9) 

The Company responded with similar untruths when Staff inquired along the 

same lines.  In data request POL 1.2, served on Nicor on December 13, 2001, Staff 

asked the Company to describe all actions taken to reduce gas costs, indicate out-of-

pocket expenses and the gas cost savings associated with each action.  The response 

received by Staff on January 24, 2002, stated, “The Company does not track gas costs 

or savings in the manner requested.”  (Exhibit D, POL 1.2)   

                                            
1  The witness’s testimony contains a number of qualifiers (Nicor had no incentive to “inappropriately” shift 
storage, for example).  Staff does not believe, and is not is not saying, that the sworn statements were 
technically false. If anything however, the existence of these verbal gymnastics reinforce the central point 
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Subsequent to the whistleblower fax, the Company provided documents that 

indicate that as early as August 25, 1999 one of the Company’s strategies was to 

manipulate storage in a manner which resulted in the withdrawal of gas from the LIFO 

layers.  (See Exhibit E, NIC 002409, xxxxxxxxxxxxx)  xxxxxxxxxxxxxxxxxxxxxxxxxxxx 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx  (Exhibit F, NIC 002736 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxx)  The Company created a “xxxxxxxxxxxx – xxxxx 

xxxxxxxxxxxxx,” which was also provided subsequent to the whistleblower’s fax.  

(Exhibit G, NIC 008590)  The xxxxxxxx clearly demonstrates that the Company was 

actively tracking gas cost savings.  In a document identified as “xxxxxxxxxxxxxxxxxxx xx 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

xxxxxx.  (Exhibit H, NIC 004516)  The same document provides 2 alternative projections 

for 2001, setting a range of LIFO decrement values of between xxxxxxxxxxxxxxx 

xxxxxx.  (Id., NIC 004517)  The Company also prepared a “Buckets” analysis, wherein it 

identified PBR Savings.  (Exhibit I, NIC 002777)  The annual value given the LIFO 

decrement in December 2001 for the year 2000 was $28.8 million and the value for the 

year 2001 was $19.7 million.  (Id.)  In light of all of this, it is clear that the Company’s 

statement, in response to POL 1.2, that it does not track gas costs or savings was a lie.   

The Company response to POL 1.2 continues by providing a list of “some of the 

actions that were taken by Nicor Gas to reduce gas costs...”  (Exhibit D, POL 1.2)  Only 

a one-line description of each strategy is provided.  Although it is conceivable that the 

LIFO decrement strategy is included in the reference to ”More detailed and 

                                                                                                                                             
of CUB’s Motion and this response—Nicor willfully failed to come clean, and the Commission’s fact-



01-0705, 02-0067 and 
02-0725 (Consolidated) 

 

 8

comprehensive planning processes for monthly and daily activity” or “Entered into 

partnership arrangements for storage and transportation”, the LIFO strategy is not 

apparent from the response.  Rather the response appears to be calculated to diffuse 

interest in the strategies adopted.   

 On February 4, 2002, Staff followed up the response with POL 2.1, where Staff 

requested a list of all actions taken to reduce gas costs since the inception of the GCPP 

(PBR).  The Company responded on February 18, 2002: 

In trying to answer the request for all actions taken by the Company to 
reduce gas costs, it was recognized that that would be nearly impossible 
since one of the outcomes of the GCPP is to encourage the Company to 
alter its behavior in response to the GCPP.”   

 

(See Exhibit J, POL 2.1)  Again, rather than providing information to the Staff, the 

Company tried to obfuscate the issue.  Subsequent to the whistleblower fax, the 

Company provided documents which demonstrate the Company did have very clearly 

articulated strategies and was aware of the value of the strategies, as well as the 

interest the ICC would have in the strategies. 

 In an analysis entitled DSS Management Potential Benefits & Risks, it appears 

the Company is laying out the benefits and risks according to whether the PBR program 

proposed in 99-0127 is approved by the Commission.  (See Exhibit K, NIC 003205-6)   

 Staff also followed up on Nicor’s response to POL 1.2 with POL 2.2 on February 

4, 2002, asking for Nicor to describe the actions taken to reduce gas costs in more 

detail and explain how each of these actions led to reductions in gas supply costs.  The 

responses received on February 18, 2002 and attached below provide very little 

                                                                                                                                             
finding process suffered as a result. 
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additional information and still do not hint at the actions Nicor was actually taking.  (See 

Ex. L, POL 2.2)   

 C. Effect of Misinformation 

As the Motion demonstrates, Nicor hid critical information from the parties and 

the Commission, both during Docket No. 99-0127 and during Docket No. 02-0067.  As 

of Sept. 18, 2000, at least some Company personnel were aware that the strategies 

being discussed would be closely analyzed by the ICC and that there was a disconnect 

between the 99-0127 testimony and the Company’s strategies.  (See Exhibit M, NIC 

003311)  Yet, in this case Nicor embarked upon a campaign of misinformation.  As 

referenced in the Motion, an August 4, 2000 Nicor memo notes:  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  XXXXXXXX XXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXX  

 
(See Motion, p. 10)  This leaves little doubt about the intent of the Company to 

misrepresent and mislead this Commission for its own gain. 

Nicor’s provision of misleading DR responses & testimony made it impossible for 

Staff to conduct a thorough analysis in Docket Nos. 99-0127 or 02-0067.  CUB and Staff 

both requested the information necessary to provide a thorough and complete analysis 

of Nicor’s proposal, in Docket No. 99-0127, and for the Commission review of Nicor’s 

PBR in Docket 02-0067.  Nicor withheld information about both the strategies it used 

and the resulting gas cost savings involved.  Absent that information, it was impossible 

for Staff to address Nicor’s strategies and savings in its analysis or testimony.  Staff’s 

analysis, in any docket, depends entirely the utility providing complete, forthright and 
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honest answers to DRs.  Absent complete and honest answers, Staff is unable to 

provide a comprehensive, or even a relevant analysis, of a utility proposal.  Thus, far 

from having a complete record, the Commission receives only the facts that the 

Company wishes for the Commission to consider.   

III. CONCLUSION 

 Nicor’s provision of false information in Docket Nos. 99-0127 and 02-0067 can 

only be regarded as willful.  Nicor’s failure to provide truthful responses to discovery 

prejudiced all participants, in the dockets in question, as well as affected ratepayers.  

This behavior cannot go unnoticed or unaddressed.  

 As referenced above, pursuant to the Commission’s Rules of Practice, parties 

appearing before the Commission may utilize discovery tools, such as a motion to 

compel, commonly utilized in civil actions in the Circuit Courts.  The Commission’s 

Rules of Practice are in turn based in part on Section 10-101 of the Public Utilities Act, 

under which the Commission may adopt “proper rules to govern its proceedings, and 

regulate the mode and manner of all investigations and hearings . . .” 220 ILCS 

5/10/101.  Under the statute and the rules, the Motion for Sanctions filed by CUB and 

Cook County should be granted.   

 In the event the Commission determines that it does not have the authority to 

impose stiff sanctions, Staff exhorts the Commission to take steps to remedy this 

serious flaw in Commission procedures.  The ability of a utility to ignore discovery 

requests calls into question the entire structure and efficacy of the Commission’s 

investigative and adjudicative procedures.  The Company’s behavior in seeking, and in 

attempting to retain, its PBR program was an inexcusable breach of both the letter and 
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the spirit of the Commission’s discovery rules, and calls for the strongest possible action 

to maintain the integrity of the Commission’s fact-finding process 

 WHEREFORE, for the foregoing reasons, the Staff of the Illinois Commerce 

Commission respectfully requests the Commission grant the CUB and Cook County 

Motion for Sanctions. 

       Respectfully submitted, 
 
 
 
       _______________________________ 
       JANIS E. VON QUALEN 
       JOHN J. REICHART 
       Staff Attorneys 
 
       Counsel for the Staff of the 
       Illinois Commerce Commission 
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