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Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the

“Company”), through its undersigned attorneys, hereby submits its opposition to the Motion for

Sanctions (“Motion”) filed by the Citizens Utility Board (“CUB”) and the Cook County State’s

Attorney’s Office (“Cook County”) (together, “CUB/Cook County”).
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I.
Introduction

Amidst much fanfare, including the wide dissemination of a press release, CUB/Cook

County filed the Motion, which seeks a $27 million sanction for the Company’s alleged non-

compliance with four data requests (“DRs”).  The short answer to the Motion is that the Public

Utilities Act (“Act”) does not authorize the Commission to impose discovery sanctions.

CUB/Cook County attempt to manufacture the Commission’s authority by cobbling together

various statutory provisions and court rules, but their effort fails.

The Motion is unfounded in other respects as well.  Although styled as a request for

discovery sanctions, the Motion – in particular, its unprecedented demand for a staggering

$27 million penalty – actually is a premature request for judgment on the merits of this PBR

review proceeding.  Over the coming months, and pursuant to the Commission’s schedule and

procedures, the parties will continue to conduct discovery and the Commission will receive

evidence and hear cross-examination.  Based upon a complete evidentiary record, the

Commission will evaluate how Nicor Gas implemented the PBR plan and determine what

amounts should be remitted to ratepayers.  CUB/Cook County’s Motion seeks to circumvent this

deliberative process and obtain complete victory based not upon a full evidentiary record, but

rather upon what it incorrectly characterizes as deficient responses to four DRs out of the

hundreds that the Company has answered.  For this reason as well, the Motion is procedurally

improper and should be summarily denied.

Even if the Motion were not summarily denied, a plain reading of the four DRs in

question demonstrates that Nicor Gas’s responses were accurate and that the allegedly withheld

documents were not responsive.  The fact that Nicor Gas produced the documents when served

with DRs that actually called for their production conclusively defeats CUB/Cook County’s
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suggestion that the Company was trying to conceal anything.  And even assuming (incorrectly)

that Nicor Gas should have produced the documents sooner, CUB/Cook County now have the

documents—before the evidentiary hearing, and even before a single deposition has been

taken—and therefore could not possibly have been prejudiced by the supposed delay.

For these reasons and others, which are set forth in detail below, the Commission should

deny the Motion and proceed to evaluate on the merits Nicor’s implementation of the PBR

program.

II.
Argument

A. The Commission Does Not Have The Authority To Impose The Penalty Sought By
The Motion.

The Commission is an administrative body established by the General Assembly to carry

out the provisions of the Public Utilities Act (the “Act”).  Because the Commission is a creature

of statute, it may only exercise power expressly delegated to it and any action by the

Commission in excess of or unsupported by that authority is void.  City of Chicago v. Ill.

Commerce Comm’n, 79 Ill. 2d 213, 217-18, 402 N.E.2d 595 (1980); Commonwealth Edison Co.

v. Ill. Commerce Comm’n, 332 Ill. App. 3d 1038, 1048, 775 N.E.2d 113, 124 (2d Dist. 2002).

Thus, the Commission can impose discovery sanctions only if the Act “expressly delegate[s]” to

the Commission the authority to do so.  Because there is no such authority, the Motion should be

summarily denied.

CUB/Cook County contend that Illinois Supreme Court Rule 219(c), which allows circuit

courts to impose discovery sanctions, applies in the Commission.  (Mot., pp. 2-3).  CUB/Cook

County reach that erroneous conclusion through a circuitous route.  First, CUB/Cook County

invoke Section 10-101 of the Act, which states:  “In the conduct of any investigation, inquiry or
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hearing the provisions of the Illinois Administrative Procedure Act [IAPA]. . . shall be applicable

. . . .”  CUB/Cook County then turn to Section 10-40(a) of the IAPA, which states:

Irrelevant, immaterial, or unduly repetitious evidence shall be
excluded.  The rules of evidence and privilege as applied in civil
cases in the circuit courts of this state shall be followed.
Evidence not admissible under those rules of evidence may be
admitted, however, (except where precluded by statute) if it is of a
type commonly relied upon by reasonably prudent men in the
conduct of their affairs.  Objections to evidentiary offers may be
made and shall be noted in the record.  Subject to these
requirements, when a hearing will be expedited and the interests of
the parties will not be prejudiced, any part of the evidence may be
received in written form.

5 ILCS 100/10-40(a) (emphasis added).  In the end, CUB/Cook County’s claim that the Rule

219(c) discovery sanction provision applies in Commission proceedings rests on the premise that

Rule 219(c) is a “rule[] of evidence and privilege” within the meaning of Section 10-40(a) of the

IAPA.

That premise is flatly wrong.  Section 10-40(a) of the IAPA governs the admission of

evidence in Commission proceedings; it does not govern discovery.  And because Rule 219(c) is

a discovery rule, it is not a “rule of evidence and privilege” within the meaning of Section 10-

40(a).  Thus, contrary to CUB/Cook County’s suggestion, Section 10-40(a) of the IAPA cannot

possibly be read to import Supreme Court Rule 219(c) into Commission proceedings.  Tellingly,

CUB/Cook County do not cite any Commission ruling—and Nicor Gas is aware of none—

invoking Rule 219(c) to impose discovery sanctions.  See generally Citizens Utility Bd. v. Illinois

Bell Tel. Co., Docket No. 00-0043, 2001 WL 267058, *4 (Ill. C.C. Jan. 23, 2001) (rejecting

CUB’s request for, inter alia, attorney’s fees and costs because such relief is not authorized by

the Act).
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When the General Assembly wants to invest the Commission with the power to impose

sanctions for litigation-related misconduct, it does so explicitly.  For example, Section 13-515(i)

of the Act, which applies to telecommunications carriers, provides in relevant part that “[a] party

shall not bring or defend a proceeding brought under this Section or assert or controvert an issue

in a proceeding brought under this Section, unless there is a non-frivolous basis for doing so.”

220 ILCS 5/13-515(i).  Section 13-515(j) allows the Commission to sanction parties for violating

Section 13-515(i):

If, after notice and a reasonable opportunity to respond, the
Commission determines that subsection (i) has been violated, the
Commission shall impose sanctions upon the party or parties that
have violated subsection (i) or are responsible for the violation.
The sanctions set shall be not more than $30,000, plus the amount
of expenses accrued by the Commission for conducting the
hearing.

Id. 5/13-515(j).  The fact that there is no comparable provision applicable to gas utilities, and

certainly no provision allowing sanctions for alleged discovery violations, means that the

General Assembly did not authorize the Commission to grant the relief sought by CUB/Cook

County.  See, e.g., Welch v. Johnson, 147 Ill. 2d 40, 52 , 588 N.E.2d 1119, 1124 (1992).

In sum, because the Commission does not have the authority to grant the relief sought by

CUB/Cook County, the Motion should be summarily denied.

B. In Asking For The Equivalent Of A Default Judgment, The Motion Improperly
Seeks To Evade A Decision On The Merits Of This Proceeding.

The Commission set a procedural schedule under which it will examine the Company’s

PBR program for the years 2000-2003.  The schedule allows for written discovery, which has not

yet been completed; oral discovery, which has not yet commenced; and an evidentiary hearing,

which will not occur for several months.  After receiving the evidence, the Commission will
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draw its conclusions regarding the Company’s implementation of the PBR program and

determine where there should be a refund to ratepayers and, if so, how much.

Disregarding that orderly process, CUB/Cook County ask the Commission to impose a

$27 million penalty based solely upon their unsubstantiated claim that “Nicor profited by

$27 million that it in all likelihood it would not have profited by had it submitted honest data

responses revealing how it planned to profit under the PBR.”  (Mot., p. 14).  In effect and intent,

the Motion seeks a default judgment in the guise of a discovery sanction.  As discussed in greater

detail below (Section II.D, infra), even if CUB/Cook County could somehow avoid the

jurisdictional problem discussed in Section I.A, supra, no discovery sanction whatsoever would

be warranted here, let alone a default sanction.  See Shimanovsky v. General Motors Corp., 181

Ill.2d 112, 123, 692 N.E.2d 286, 291 (1998); Blakey v. Gilbane Bldg. Corp., 303 Ill. App. 3d

872, 877, 706 N.E.2d 1187, 1191 (4th Dist. 1999) (default judgment is a “drastic sanction to be

invoked only in those cases where the party’s actions show a deliberate, contumacious, or

unwarranted disregard of the court’s authority”).

By seeking the functional equivalent of a default judgment, CUB/Cook County evidently

hope to obtain total victory before any deposition is taken, any testimony is filed, and any

witness is cross-examined, and before the Commission is able to examine any evidence.  Apart

from disregarding the Commission’s schedule, the Motion improperly seeks to pre-empt the

Commission’s full and informed consideration of how the PBR was implemented and how the

program’s financial benefits should be allocated between Nicor Gas and the ratepayers.  The

Commission’s decision regarding those issues will require a careful, deliberate and

comprehensive analysis of extremely complex matters, and should be made only upon a

complete evidentiary record.
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CUB/Cook County offer no precedent – and there is none – for the Commission to ignore

Nicor Gas’s due process rights in the manner proposed by the Motion, and their unverified

pleading offers no rational or legitimate basis to forego a full examination of the merits of the

case.  This profound procedural flaw provides yet another independent basis to summarily deny

the Motion.

C. Nicor Accurately Responded To CUB’s DRs.

Even if the foregoing procedural, legal and jurisdictional hurdles were somehow put

aside, the Commission would find that Nicor appropriately responded to the DRs.

1. The Inventory Value Team Report Was Not Responsive To CUB DR 27 In
Docket No. 99-0127.

CUB/Cook County incorrectly contend that Nicor Gas improperly withheld the Inventory

Value Team Report (“IVTR”) in responding to CUB DR 27 in Docket No. 99-0127.  (Mot.,

pp. 5-7).  Before addressing the merits, it bears mention that this matter lies outside the scope of

this proceeding.  CUB DR 27 was issued in Docket No. 99-0127.  If CUB/Cook County wanted

to include in this proceeding the Company’s responses to DRs propounded in Docket No. 99-

0127, they had every opportunity to do so.  In December 2002, when the Commission was

deciding whether and to what extent the scope of this proceeding should be broadened,

CUB/Cook County already possessed the “Inventory Value Team Report” for several months.

Despite this fact, CUB/Cook County did not ask the Commission to broaden this proceeding to

include questions concerning Docket No. 99-0127.  Consequently, a discovery dispute from

Docket No. 99-0127 is not properly before the Commission in this proceeding.

CUB/Cook County’s contention fails on the merits in any event.  CUB DR 27 stated:

CUB 27 Q. Please provide a copy of all projections, analyses
and studies prepared which examine the extent to which the
Company may profit under its proposal.  Include copies of all
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communications which discuss the profit potential of the
Company’s proposal.

(Emphasis added).  Two weeks later, Nicor responded:

CUB 27 A. The Company has not performed any projections,
analyses or studies related to its potential performance under its
proposal nor does the Company have any communications which
address this issue.

Nicor did not produce the IVTR in response to CUB DR 27 in Docket No. 99-0127

because that document was not responsive to the DR.  As the document itself reveals, the IVTR

was a theoretical “think piece” that addressed, among other things, the general contours of a

possible PBR plan.  Plain reading shows that the IVTR does not include any “projections,

analyses or studies” of the Company’s potential “profit[s]” under a PBR plan, and certainly not

under the actual PBR plan that the Company proposed months later in Docket No. 99-0127.  And

while the IVTR analyzed ways to release the value in Nicor’s LIFO layers, nowhere does it

project or analyze what profits the Company could expect from releasing the LIFO layers.

Although the IVTR was not responsive to CUB DR 27 in Docket No. 99-0127, it was

responsive to CUB DRs 4.07 and 4.08 in this proceeding.  These DRs state:

CUB 4.07 Q. Please provide a copy of all documents and all
correspondence between Company personnel or between Company
personnel and others which discuss, address, identify or evaluate
actions or potential actions which may be taken by the Company to
earn a reward under the [PBR Program] in 2000, including those in
response to the negative, or inverted, storage credit which existed
in 2000.

CUB 4.08 Q. Please provide a copy of all documents and all
correspondence between Company personnel or between Company
personnel and others which discuss, address, identify or evaluate
actions or potential actions which may be taken by the Company to
earn a reward under the [PBR Program] in 2001, including those in
response to the storage credit which existed in 2001.
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Because the IVTR was responsive to DRs 4.07 and 4.08, Nicor Gas produced it.1  Had CUB

bothered to propound DRs 4.08 and 4.09 in Docket No. 99-0127, Nicor Gas would have

produced the IVTR back then.  And the fact that Nicor Gas readily produced the IVTR when

served with a DR calling for its production belies CUB/Cook County’s accusation that the

Company improperly withheld the document from CUB and the Commission.

2. Nicor Did Not Submit A False Response to CUB DR 1.17 in Docket
No. 02-0067.

CUB/Cook County argue that Nicor Gas should have produced “Bucket Analysis”

memos and certain other documents in response to CUB DR 1.17 in Docket No. 02-0067.  (Mot.,

pp. 8-10, Ex. 4).  Although this argument (unlike the previous one) actually involves a DR from

this proceeding, CUB/Cook County apparently has forgotten that DR 1.17 did not ask for the

production of any documents.  Rather, that DR states:

CUB 1.17 Q. Reference page 6 of Mr. Behrens’ testimony.  Of
the $24.4 million of savings achieved by the Company in 2000,
and the $29.7 million achieved in 2001, please identify or estimate,
as applicable, the amount of savings achieved by each of the
following:

A. A more detailed and comprehensive planning process;

B. Third-party arrangements to manage storage;

C. Third-party arrangements to manage transportation;

D. More active pursuit of sales of natural gas;

E. Hedging strategies and financial tools for firm transportation;

F. Hedging strategies and financial tools for firm transportation;

G. Hedging strategies and financial tools for managing market
price volatility;

H. Managing storage differently and testing operational
boundaries by changing the timing of injections and
withdrawals;

                                                
1  Contrary to CUB/Cook County (Mot., p. 5), the IVTR was not produced in response to CUB DR 4.18 in this
proceeding.
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I. The addition of two Gas Purchasing Department positions; and

J. Other (describe).

(Emphasis added).  Nicor Gas certainly was not obligated to produce documents in response to a

DR that did not ask for any documents.

Moreover, the information in the Buckets Analysis memos is not responsive to CUB

DR 1.17.  The DR notes that a Nicor witness testified that the Company achieved PBR savings in

2000 and 2001, and inquires into “the amount of savings” attributable to several specific

categories of PBR-related activities or strategies. However, none of the allegedly withheld

documents estimates or identifies the “amount of savings” that the Company “achieved” from

any of the specific activities or strategies that CUB chose to ask about in DR 1.17.  CUB/Cook

County do not and could not contend otherwise.

Although the documents were not responsive to CUB DR 1.17, they were responsive to

CUB DR 4.07 and 4.08.  (See supra).  Because the documents were responsive to those DRs,

Nicor Gas produced them.  Again, the fact that Nicor Gas produced the documents when asked

to do so belies CUB/Cook County’s charge that the Company improperly withheld those

documents in response to an earlier discovery request.2

                                                
2  CUB/Cook County overreach in discussing Jeff Metz’s August 4, 2000 memo (NIC 011420-11422) (“Metz
Memo”).  (Mot., p. 10).  According to CUB/Cook County, the Metz Memo reveals the “company’s desire to hide”
information regarding the LIFO layers and “Nicor’s intent to conceal critical information from the Commission.”
The Metz Memo, however, is a memo to the file; that is, Mr. Metz’s own file, dealing solely with the accounting
treatment of PBR interim earnings.  The memo is not addressed to any other Nicor employee and was not circulated
to Nicor management.  It cannot plausibly be said that this memo, addressed solely to Mr. Metz’s file, indicates an
intent by Nicor Gas to conceal information.  Nicor Gas further notes that CUB/Cook County have violated the ALJs’
ruling of October 21, 2002 in Docket No. 02-0067 in their direct quotations in the public version of the Motion from
those portions of the Metz Memo that the ALJs ruled would remain confidential.  CUB/Cook County also attached
the unredacted Metz Memo.  (Mot., Ex. 6).  Counsel for CUB and Cook County were present at the October 21,
2002 hearing.  Nicor Gas expended time and resources in defending the confidential status of those portions of the
Metz Memo published by CUB/Cook County and reserves the opportunity to seek relief for CUB/Cook County’s
violation of the ALJs’ ruling.
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In sum, Nicor Gas did not improperly withhold the Bucket Analysis memos and other

documents in response to CUB DR 1.17.  That DR did not call for production of the documents

or the information therein, and Nicor properly produced the documents in response to CUB

DRs 4.07 and 4.08.

3. The Esther Tongo Documents Were Not Responsive To CUB DR 4.06 and
4.07.

CUB/Cook County’s claim regarding the Esther Tongo documents is equally meritless.

(Mot., pp. 10-11).  Those documents were not produced in response to CUB DR 4.06 and 4.07 in

Docket No. 02-0067 because they were neither responsive nor relevant.  As the Motion

acknowledges, Esther Tongo was a disgruntled Nicor employee who was terminated in the fall of

2000.  Because she created many of the documents after her employment had been terminated,

the Company treated the documents as a personnel matter and considered them to fall outside the

scope of the information ought by CUB  And when CUB specifically asked for the Tongo

documents, Nicor turned them over, subject to objection.  See Attachment A (Letter from John

Rooney to counsel).

Moreover, the Motion fails to disclose that the Company’s counsel discussed the Tongo

matter directly with CUB counsel, Mr. Robert Kelter, at the status hearing on June 28, 2002.

During that conversation, Mr. Kelter was informed that Ms. Tongo had filed suit against Nicor

alleging employment discrimination.  See Attachment B (Affidavit of John Rooney).  In short,

Nicor never “hid” the Esther Tongo documents or her personnel issues.
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D. The Purely Punitive Monetary Penalty Sought By CUB/Cook County Requires That
The Motion Be Denied.

CUB/Cook County’s request for a $27 million penalty against Nicor Gas contravenes

well-established precedent on discovery compliance.3  (Mot., pp. 12-14).  CUB/Cook County err,

because they seek this draconian penalty as a purely punitive measure, wholly unrelated to the

Commission’s duty to ensure a judgment on the merits.  Illinois courts, however, have held time

and again that “[w]hen imposing sanctions, the court’s purpose is to coerce compliance with

discovery rules and orders, not to punish the dilatory party.”  Shimanovsky, 181 Ill.2d at 123,

692 N.E.2d at 291 (emphasis added); Blakey v. Gilbane Bldg. Corp., 303 Ill. App. 3d at 879, 706

N.E.2d at 1193; Besco v. Henslee, Monek & Henslee, 297 Ill. App. 3d 778, 782, 701 N.E.2d

1126, 1129 (3d Dist. 1998); Dyduch v. Crystal Green Corp., 221 Ill. App. 3d 474, 480-81, 582

N.E. 2d 302, 307 (2d Dist. 1991); Hengels v. Gilski, 127 Ill. App. 3d 894, 903, 469 N.E.2d 708,

717 (1st Dist. 1984).

CUB/Cook County misstate when a discovery sanction is allowable and, if allowed, what

a permissible sanction would be.  As shown below, even if the Commission had authority to levy

discovery sanctions, and even if the Commission were to conclude that the allegedly withheld

information could have been produced sooner than its actually was, no sanction would be

appropriate based on the facts presented, and certainly not the draconian penalty sought by

CUB/Cook County.

1. Nicor Gas Responded Reasonably To The DRs At Issue.

As a threshold matter (ignored by CUB/Cook County), Illinois law requires that any

discovery sanction be supported by a finding that the party against whom sanctions are sought

                                                
3  Nicor Gas respectfully submits that CUB/Cook County’s request is not only unsupported but could not be
supported by any good-faith argument for the extension, modification, or reversal of existing law, including the
cases on which CUB/Cook County erroneously rely.



Docket Nos. 01-0705/02-0067/02-0725 13

acted unreasonably, i.e., in “bad faith” (Zimmer v. Melendez, 222 Ill. App. 3d 390, 396, 583

N.E.2d 1158, 1163 (2d Dist. 1991) (reversing imposition of discovery sanctions as abuse of

discretion, where party reasonably interpreted “open-ended” discovery)) or with “deliberate and

pronounced disregard for the discovery rules and for the court.”  Hengels, 127 Ill. App. 3d at

904, 469 N.E.2d at 717.

Here, Nicor Gas at all times responded within reason to the DRs at issue, and CUB/Cook

County have provided no factual support or applicable case law for a contrary finding.  As

shown above, the disputed IVTR was not responsive to CUB DR 27 in Docket No. 99-0127;

Nicor Gas responded fully and truthfully to CUB DR 1.17 in Docket No. 02-0067 and produced

the Buckets Analysis memos promptly when actually requested; and the so-called Esther Tongo

documents were not and are not relevant to this proceeding.4

Even giving CUB/Cook County the benefit of the doubt with respect to the IVTR and the

Buckets Analysis memos and the subject DRs, which CUB/Cook County assert called for their

production, the very best that could be said in movants’ favor is that the disputed discovery is

ambiguous (i.e., reasonable minds could differ over whether the DRs called for the disputed

documents).  This, and the fact that Nicor Gas produced the documents when served with DRs

that actually called for their production, negates CUB/Cook County’s claim that the Company

ever acted unreasonably.

                                                
4  CUB’s reliance on Ostendorf v. Int’l Havester Co., 89 Ill.2d 273, 433 N.E.2d 253 (1982) is misplaced.  (See Mot.,
pp. 4-5).  Unlike the instant case, Ostendorf involved the plaintiffs’ post-trial discovery of documents from a third-
party, which had been withheld during discovery in the underlying case but produced by the defendant in another
similar litigation, that were directly responsive to plaintiffs’ unequivocal interrogatories.  (Id.)
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2. CUB/Cook County Have Not Been Prejudice As A Result Of Any Matter
Addressed In The Motion.

Even assuming, solely for purposes of argument, that the Commission were to determine

that Nicor Gas acted unreasonably with respect to the disputed DRs (which it did not), no

sanction should issue, because CUB/Cook County have not been prejudiced by the matters raised

in the Motion.

In determining if any sanction should issue as a consequence of a discovery violation,

Illinois courts properly consider whether the violation resulted in substantial prejudice to the

moving party.  See Hengels, 127 Ill. App. 3d at  904-06, 469 N.E.2d at 717-18 (upholding trial

court’s refusal to impose sanctions absent “real prejudice” to moving party, where disputed

discovery was disclosed before trial); see also Shimanovsky, 181 Ill.2d at 123-29, 692 N.E.2d at

290-93 (affirming reversal of sanctions where sufficient evidence remained to allow both parties

to establish claims and defenses, despite destruction of evidence); Kubian v. Labinsky, 178 Ill.

App. 3d 191, 199-202, 533 N.E.2d 22, 27-29 (1st Dist. 1988) (reversing sanctions despite

repeated non-compliance with trial court’s specific discovery orders where discovery was at least

partially performed and no trial date was imminent).

As previously shown, CUB/Cook County received all the discovery addressed in the

Motion months before hearings in this Docket and before CUB/Cook County have taken even a

single deposition.  Thus, even if the disputed documents could have been produced at an earlier

date (and it is Nicor Gas’ position that they were produced in timely fashion), CUB/Cook County

have the disputed discovery and will be able to use these materials, within the Commission rules,
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during deposition discovery and, if admissible, at hearing. 5  CUB/Cook County have not been

prejudiced and no sanction is appropriate.

3. The Default Judgment Effectively Sought By CUB/Cook County Should Not
Be Granted.

By their own admission, CUB/Cook County through their Motion seek, in effect, a

default judgment against Nicor Gas.

Under Illinois law, a default judgment or dismissal is a drastic discovery sanction that

“should only be employed as a last resort and after all the court’s other enforcement powers have

failed to advance the litigation.”  Shimanovsky, 181 Ill.2d at 123, 692 N.E.2d at 291; see Blakey,

303 Ill. App. 3d at 877, 706 N.E.2d at 1191; Kubian, 178 Ill. App. 3d at 196, 533 N.E.2d at 25.

As the Blakey court recognized, a discovery sanction that terminates a proceeding and prevents

an adjudication on the merits only is permissible where a party’s “actions show a deliberate,

contumacious, or unwarranted disregard of the court’s authority” and make a trial on the merits

impossible.  Blakey, 303 Ill. App. 3d at 877, 879, 706 N.E.2d at 1191, 1192-93 (reversing trial

court’s dismissal as abuse of discretion, even where question existed as to whether plaintiff had

acted in bad faith in providing false discovery response).6

CUB/Cook County neither acknowledge this uncontroverted authority nor the stringent

standard imposed when a party seeks to terminate a case at the pretrial stage based on disputed

                                                
5  For these reasons, CUB/Cook County’s reliance on Campen v. Executive House Hotel, Inc., 105 Ill. App. 3d 576,
434 N.E.2d 511 (1982) is ill considered.  As specifically distinguished in Hengels, 127 Ill. App. 3d at 905-06, 469
N.E.2d 708, 718, prejudice was apparent in Campen, because the disputed discovery was not produced until
immediately before trial.  No such prejudice is possible here.
6  As the Blakey court recognized, the circumstances of cases in which dismissal or default was allowed, such as In
re Estate of Soderholm, 127 Ill. App. 3d 871, 469 N.E.2d 410 (1984) (involving repeated lying and destruction of
evidence), are extraordinary.  Blakey, 303 Ill. App. 3d at 877, 879, 706 N.E.2d at 1191, 1192-93.  CUB/Cook
County’s generic reliance on Soderholm is unpersuasive.  (Mot., p. 13).
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discovery.  Based on the facts presented in the Motion (even assuming them to be true, which

they are not), this standard has not been met.

4. The Exclusive Monetary Penalty Sought By CUB/Cook County Requires
That The Motion Be Denied.

Finally, neither the Commission nor any Illinois court could grant CUB/Cook County’s

unsupported and purely punitive request for a $27 million penalty.

As reflected in the plain language of Rule 219(c), a monetary penalty is distinguishable

from every other type of allowable relief, because to impose a monetary penalty a court must

find that a party’s conduct was “willful.”  Thus, to justify a monetary penalty, a party’s conduct

must be more than unreasonable, i.e., in “bad faith” (Zimmer v. Melendez, 222 Ill. App. 3d 390,

396, 583 N.E.2d 1158, 1163 (2d Dist. 1991) (reversing imposition of discovery sanctions as

abuse of discretion, where party reasonably interpreted “open-ended” discovery)) or with

“deliberate and pronounced disregard for the discovery rules and for the court.”  Hengels, 127 Ill.

App. 3d at 904, 469 N.E.2d at 717.  While Nicor Gas is unaware of any Illinois case specifically

addressing the “wilful” standard under Rule 219(c), it is reasonable to interpret such language as

requiring a party to have acted intentionally and specifically for the purpose of subverting a trial

on the merits.7

CUB/Cook County have not asserted facts in the unverified Motion, either direct or

circumstantial, sufficient to meet such a standard.  Moreover, even in the case of such

misconduct (which is not present or supported in this case), a court’s intention in imposing a

monetary penalty cannot be purely punitive.  See Dyduch, 221 Ill. App. 3d at 480-81, 582 N.E.

                                                
7  Nicor Gas notes by analogy that “wilful and wanton” misconduct under Illinois tort law requires that a party act
with “actual or deliberate intention to harm or with an utter indifference to or conscious disregard for the safety of
others.”  See, e.g., Nelson v. Thomas, 282 Ill. App. 3d 818, 829, 688 N.E.2d 1109, 1116-117 (1st Dist. 1996).
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2d at 307 (reversing purely punitive money penalty as abuse of discretion).8  Because CUB/Cook

County are bound to the specific grounds and relief sought in their Motion, the Motion must be

denied entirely.9

III.
Conclusion

CUB/Cook County’s Motion rests on a foundation of legal, factual and procedural errors,

and its overwrought rhetoric fails to obscure its lack of substance.  In the end, CUB/Cook County

attempt to manufacture a $27 million issue out of the fact that Nicor Gas, although producing all

of the documents in question, did not do so in response to what CUB/Cook County now claim

were the “right” DRs.  Nicor Gas has fairly and properly responded to all of CUB’s DRs and in

fact has gone well beyond its obligations by voluntarily producing unredacted copies of the

Report prepared by former U.S. Attorney Scott Lassar, Mr. Lassar’s interview notes, and the

work papers of the accounting firm that assisted Mr. Lassar.  CUB/Cook County’s Motion,

which was released to the press before it was even served on the parties, is simply an improper

attempt to stir controversy and distract the Commission from its comprehensive review of Nicor

Gas’s implementation of the PBR program.

The Motion does not demonstrate that the Commission has the authority under the Act to

assess discovery sanctions, does not justify pre-empting the Commission’s substantive

evidentiary review of the Company’s implementation of the PBR program, misconstrues the DRs

                                                
8  The Dyduch court specifically distinguished Transamerica Ins. Group v. Lee, 164  Ill. App. 3d 945, 518 N.E.2d
413 (1st Dist. 1987), on which CUB/Cook seek to rely.  Dyduch, 221 Ill. App. 3d at 480-81, 582 N.E. 2d at 307.
Based on Nicor Gas’ review, no reported decision has followed the purely punitive approach to sanctions taken by
the Transamerica court.  Further, even after the 1995 amendments to Rule 219(c) to clarify the availability of money
penalties for wilful violations, the Supreme Court firmly has held to established precedent that the purpose of the
rule is not punitive.  Shimanovsky, 181 Ill.2d at 123, 692 N.E.2d 286 at 291.
9  In addition to the $27-million penalty, CUB/Cook County seek attorneys fees and costs.  (Mot., p. 14).  Because
CUB/Cook County have not shown any discovery violation by Nicor Gas, and because CUB/Cook County neither
have asserted nor shown that they reasonably incurred any expenses as a result of any alleged misconduct by Nicor
Gas, this portion of the relief sought should be denied.
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and allegedly withheld documents, does not and could not explain how CUB/Cook County were

prejudiced by the supposed delay in producing the documents, and fails to provide any authority

for the draconian sanction it seeks.  For all of these reasons, the Motion should be denied in its

entirety, and the Commission should resolve matters regarding Nicor Gas’s PBR program

pursuant to the schedule and procedures that are already in place.
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