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1                    BEFORE THE

2           ILLINOIS COMMERCE COMMISSION

3 IN THE MATTER OF:            )
                             )

4 ILLINOIS COMMERCE COMMISSION )
      On Its Own Motion      )

5             -vs-             ) No. 01-0705
NORTHERN ILLINOIS GAS        )

6 COMPANY                      )
                             )

7 Reconciliation of            )
revenues collected under     )

8 gas adjustment charges with  )
actual costs prudently       )

9 incurred.                    )
- - - - - - - - - - - - - - -

10 ILLINOIS COMMERCE COMMISSION )
      On Its Own Motion      )

11             -vs-             ) No. 02-0067
NORTHERN ILLINOIS GAS        )

12 COMPANY d/b/a NICOR GAS      )
COMPANY                      )

13                              )
proceeding to review Rider 4,)

14 gas cost, pursuant to        )
Section 9-244(c) of the      )

15 Public Utilities Act.        )
- - - - - - - - - - - - - - -

16 ILLINOIS COMMERCE COMMISSION )
     On Its Own Motion       )

17             -vs-             ) No. 02-0725
NORTHERN ILLINOIS GAS        )

18 COMPANY d/b/a NICOR GAS      )
COMPANY                      )

19                              )
Reconciliation of revenues   )

20 collected under gas          )
adjustment charges with      )

21 actual costs prudently       )
incurred                     )

22
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1                   Chicago, Illinois

2                   January 30, 2003

3     Met, pursuant to adjournment at 3:30 o'clock p.m.

4 BEFORE:
   

5     MR. PHILLIP CASEY and MS. LESLIE HAYNES,
    Administrative Law Judges

6
APPEARANCES:

7
    MR. JOHN ROONEY and

8     MS. SARAH NAUMER
    233 South Wacker Drive, Suite 8000

9     Chicago, Illinois 60606
         appearing for Nicor Gas Company;

10
    MR. ROBERT KELTER

11     208 South LaSalle Street, Suite 1760
    Chicago, Illinois

12          appearing for Citizens Utility
         Board;

13
    MR. MARK KAMINSKI

14     100 West Randolph Street
    Chicago, Illinois 60601

15          appearing for People of the
         State of Illinois;

16
    MR. MARK N. PERA

17     69 West Washington
    Suite 700

18     Chicago, Illinois
         appearing for Cook County State's Attorney's

19          Office;

20

21
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1 APPEARANCES:

2     MR. JOHN REICHART and
    MS. JAN VON QUALEN

3     160 North LaSalle Street
    Chicago, Illinois

4          appearing for Staff of the
         Illinois Commerce Commission.
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SULLIVAN REPORTING COMPANY, by

20 Patricia Wesley, CSR
License No. 084-002170
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1     JUDGE HAYNES:  Pursuant to the direction of the

2 Illinois Commerce Commission, I now call Dockets

3 01-0705, 02-0067 and 02-0725.  These dockets have been

4 consolidated and are Illinois Commerce Commission

5 on its own motion vs. Northern Illinois Gas Company,

6 d/b/a NICOR Gas Company. 

7              May I have the appearances for the

8 record, please.

9 MR. ROONEY:  On behalf of NICOR Gas Company, John

10 Rooney and Sarah Naumer of the firm Sonnenschein, Nath

11 & Rosenthal, 233 South Wacker Drive, Suite 8000,

12 Chicago, Illinois, 60606.

13 MR. KELTER:  On behalf of the Citizens Utility

14 Board, Robert Kelter, 208 South LaSalle, Suite 1760,

15 Chicago, Illinois, 60604.

16 MR. PERA:  Cook County State's Attorney, Mark N.

17 Pera, P-e-r-a, 69 West Washington, Suite 700, Chicago,

18 60602.

19 MR. REICHART:  Appearing on behalf of the staff of

20 the Illinois Commerce Commission, John J. Reichart and

21 Jan Von Qualen, 160 North LaSalle, Chicago, Illinois,

22 60601.
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1 MR. KAMINSKI:  Appearing on behalf of People of the

2 State of Illinois, Mark Kaminski of the Illinois

3 Attorney General's Office, 100 West Randolph Street,

4 Chicago, Illinois, 60601.

5 JUDGE CASEY:  Are there any further appearances? 

6                            (No response.)

7    JUDGE HAYNES:  Let the record reflect there are

8 none. 

9                            (No further appearances.)

10              We are here today on staff's motion to

11 compel and I'll note that Nicor has filed a response

12 and staff has a reply to that response.  We'll go off

13 the record for a minute. 

14                            (A brief pause.)

15              Never mind. 

16                            (Laughter.)

17              Does staff have a reply?

18 MR. REICHART:  Yes, your Honor. 

19              Our concerns today involve not only the

20 lateness of the responses but also deficiencies in

21 their substance.  And given that so many of the

22 responses were incomplete, we do respectfully disagree
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1 with Paragraph 7.  Nicor's response to our data

2 request has not been adequately responded.

3 MR. ROONEY:  Your honor, if I may, as I understand

4 staff's motion, it was to compel a response.  Nicor

5 has responded, and so in terms of the motion itself,

6 we believe the motion is moot and with the issues

7 staff is now raising is with respect to what was in

8 the responses that were given. 

9              We have had some discussions with staff

10 in that regard and so, to the extent that there's an

11 issue with regard -- with regard to the adequacy of

12 the responses provided, that should be the subject of

13 a separate motion, which identifies in detail what

14 staff would be looking for, if we are not able to

15 resolve this outside of a motion to compel, and at

16 that point in time we would then like the opportunity

17 to respond to the actual substantive matter being

18 presented.

19 MR. REICHART:  Your Honor, I think our motion did

20 indicate the importance of having complete and candid

21 responses to the request, especially given the fact

22 that it's over ten weeks since they were originally
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1 provided to the company. 

2              We are prepared today to go through a

3 number of their responses provided and detail where we

4 think they are inadequate and what types of responses

5 we would be expecting. 

6              As it stands now, now the lateness of the

7 responses and the deficiencies of the responses puts

8 us at a disadvantage given the tightness of the

9 procedural schedule.  We'd be asking that -- I'm

10 sorry.

11 JUDGE CASEY:  Go ahead.

12 MR. REICHART:  We would be asking that the company

13 be ordered to provide complete responses immediately

14 and that shortly after those responses are provided

15 another status be set so we can discuss any other

16 discovery issues, the adequacy of the responses, and

17 any scheduling matters that may have to be addressed

18 given the lateness of the responses.

19 MR. ROONEY:  Your Honor, not to burden this

20 discussion further, however, adequacy of responses in

21 part is beauty in the eye of the beholder.  Part of

22 the response is also going to, I believe, privileges,



36

1 again, I'll not discuss in detail.  And given what the

2 prayer for relief, which was requested for in staff's

3 motion, I believe, just to be clear, staff filed its

4 motion and we received in our office approximately

5 4 o'clock last Friday, and I believe we were already

6 in the process of transmitting our responses, and our

7 responses went out to staff and all the parties before

8 4:30 that day.

9 The only other point I would note is that

10 with regard to staff's request to demand a 14-day

11 turnaround, again, we -- all right.  We had stated

12 previously that we endeavored to turn around earlier. 

13 There may be instances where that just can't be

14 complied with, but, anyway, to the primary point of

15 staff's motion is that we responded to those on the

16 24th.

17 MR. REICHART:  Your Honors, again, not to belabor

18 this, but the responses -- I don't know that you have

19 had the opportunity to review them, and I have copies

20 of them.  There are a number of them that certainly,

21 given the response that was provided, the same

22 response could have been given the very same week.
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1 We sent the request out ten weeks ago.  They are

2 completely inadequate in that they provide nothing. 

3 They add nothing to our ability to even follow up on

4 doing follow-up questions, and once again, we are at a

5 loss for how to proceed. 

6              Just in general, a number of responses

7 ask for backup information, calculations, and work

8 papers arising from adjustments made in the Lazar

9 (phonetic) report.  I'll reference in my argument

10 later a response that was provided to one of the CUB

11 responses 10.03 I believe wherein the company does

12 indicate that they have adopted the findings and the

13 recommendations of the Lazar report. 

14              We are attempting to get information that

15 concerns the position that the company is now taking

16 and we need this information concerning the background

17 information of the Lazar report that's not been

18 provided and it doesn't -- we are not even clear from

19 the response if it will be provided or what the status

20 of our response is.  That's how inadequate these

21 responses are. 

22              I would be happy to provide you with
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1 copies of what we received and what we are working at. 

2 There's some of them.

3 MR. ROONEY:  Your Honor --

4 MR. REICHART:  I'm sorry.  Some of the responses

5 are so vague, when Mr. Rooney mentioned issues of

6 privilege, we are not even sure what specific

7 documents are privileged, who's claiming the privilege

8 and we have no -- the basis of the privilege we have

9 no ability to even identify how to respond to them.

10 MR. ROONEY:  Your Honor -- are you done, John?

11 MR. REICHART:  Yes.

12 MR. ROONEY:  I guess Mr. Reichart's argument goes

13 precisely to my point here, your Honor.  I don't

14 believe you have been served with these data request

15 responses, because pursuant to the Commission's rule,

16 we would not serve them upon you.  The ones that are

17 at issue are really outside the scope of this motion. 

18              If you want to entertain argument with

19 regard to responses, we can endeavor to do so today,

20 but I'll leave that to you.

21 MR. KELTER:  Can I add something, your Honor.  CUB

22 also has concerns about the data responses that we
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1 have received.  We have not filed a motion to compel,

2 yet, because the rule requires us to discuss the data

3 responses with Nicor and Mr. Rooney was in Springfield

4 on trial in another case this week so he and I first

5 talked today, but we will have another meeting next

6 week, and there's -- if we are not able to work out

7 these problems, we'll be filing a motion to compel

8 first thing next week, so I just wanted to give you a

9 full picture so that when we file the motion to compel

10 you don't say, well, while we were discussing these

11 broad issues, why didn't you advise us where you were.

12 MR. REICHART:  And I would ask, Judge, that you

13 perhaps consider some of the responses.  There's a

14 recurring kind of paragraph that is provided in answer

15 to several of the responses that rings again and again

16 that is a real stumbling block for us in that we're

17 not exactly sure how to follow-up on it.  I mean, I

18 think perhaps it would be helpful if we went through

19 at least some of the DRs and the responses today so

20 you got a feel for where some of the issues lie.

21 JUDGE CASEY:  Is there anything else?

22 MR. ROONEY:  Not with regard to this.  You want to
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1 entertain argument, your Honor, as well?

2 JUDGE CASEY:  We'll go off the record.

3                         (Off the record.)

4              We'll go back on the record. 

5     JUDGE HAYNES:  Based on what we have heard, we

6 don't think that it would be fair for us to have to go

7 through the data responses without having seen them

8 before, and it is beyond the scope of the original

9 motion.  And if staff -- if staff believes that the

10 responses are incomplete, we'll need a written motion

11 detailing what is incomplete and with specificity what

12 you are looking for from the company, and because of

13 the time constraints, we recommend that staff file

14 that motion quickly, file it by -- probably by Monday

15 afternoon, and based upon how quickly that is filed,

16 the company's response to that would be -- say you

17 file it Monday afternoon.  We would have company

18 response by Wednesday afternoon.  We'll have a hearing

19 next Thursday.

20 MR. KELTER:  Your Honor --

21 MS. VON QUALEN:  Jan Von Qualen, Springfield.  We

22 think we could file that motion tomorrow.
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1 JUDGE HAYNES:  And based on that, the company --

2 the company could respond by Monday.

3 MR. ROONEY:  Could we respond by Tuesday if it

4 comes in at 4 or 5 o'clock in the afternoon?  We may

5 need to be in touch with some of the company's

6 officials.

7 MR. KELTER:  I'm out of town Thursday.  I would

8 like to be able to attend that hearing.  So if we

9 schedule the hearing for Wednesday --

10 JUDGE HAYNES:  Company's response by Tuesday and

11 the hearing Wednesday.  Is that okay with you?  Okay. 

12 Staff file that motion by 4 o'clock tomorrow, company

13 response by 4 o'clock on the 4th, and we'll have the

14 hearing at 2 o'clock on the 5th.

15 MS. VON QUALEN:  Thank you.

16 MR. KELTER:  Hearing 2 o'clock on the 5th?

17 JUDGE HAYNES:  Yes.

18 MR. KELTER:  While we are here -- we are still on

19 the record, correct?

20 JUDGE CASEY:  (Nodded head.)

21 MR. KELTER:  I would note that we got additional

22 data responses today and that several of the data
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1 responses that we have got recently say investigation

2 continues.  It was my understanding that we were

3 suppose to get sort of some finalization to the

4 process based on what was said at the last hearing we

5 had and my understanding at least was that these would

6 be final -- at least initial responses to the first

7 round of data requests, and that hasn't happened.

8 MS. NAUMER:  Your Honor, just quickly, in response,

9 the only items that were served today were a small

10 number of documents that were inadvertently overlooked

11 and left out of document production that went to the

12 parties last week and that should be the final

13 documents that are to the parties.

14 MR. ROONEY:  In terms of the narratives themselves,

15 I believe, pursuant to the directions in your DRs, we

16 have an ongoing obligation to supplement to the extent

17 that something else arises.  From our standpoint, we

18 have completed everything, but if something

19 unbeknownst to us arises, I believe, pursuant to your

20 own request, we are required to supplement.

21 MR. KELTER:  Absolutely.  I just wasn't sure about

22 what the meaning of investigation continues, because
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1 that seems to imply that you are still going through

2 documents, not that you are only going to supply

3 additional documents if something turns up.

4 MR. ROONEY:   No.  From this point, there's no more

5 document review taking place.

6 MR. KELTER:  Okay.

7 JUDGE HAYNES:  Anything further? 

8                            (No response.)

9              We'll see you next Wednesday at 2

10 o'clock.

11 MR. ROONEY:  Thank you. 

12                            (Whereupon, the following

13                            proceedings were adjourned,

14                            to be continued February 5,

15                            2003 at 2 o'clock p.m.)
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