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RESPONSE OF NORTHERN ILLINOIS GAS COMPANY
D/B/A NICOR GAS COMPANY TO SECOND MOTION TO COMPEL OF THE

STAFF OF THE ILLINOIS COMMERCE COMMISSION AND
MOTION TO COMPEL OF THE CITIZENS UTILITY BOARD

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the

“Company”), through its undersigned attorneys, hereby submits to the Illinois Commerce

Commission (“Commission”) its response to the Second Motion to Compel of the Staff of the

Illinois Commerce Commission (“Staff”) and the Motion to Compel of the Citizens Utility Board

(“CUB”).
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I.
Introduction

The Commission should deny the motions of Staff and CUB.  With a few exceptions

discussed below, Staff’s motion seeks information and documentation relating to the review of

Nicor Gas’s performance-based rates (“PBR”) program by the law firm Sidley Austin Brown &

Wood (“Sidley”) and independent counsel Scott Lassar as attorneys to the Special Committee of

the Board of Directors of Nicor Inc. (the “Special Committee”), the Company’s corporate parent.

In its entirety, CUB’s motion seeks the same type of documents and information.  With respect

to each applicable data request, Nicor Gas has responded that the requested materials have not

been produced, because these materials are not in Nicor Gas’s custody, possession, or control

and/or these materials have not been produced to Nicor Gas by Sidley and Mr. Lassar.

Nicor Gas’s responses are appropriate based on the facts and as a matter of law.

Mr. Lassar and Sidley were engaged by the Special Committee of Nicor Inc.’s outside (non-

officer) directors—not by Nicor Gas.  Mr. Lassar’s report, dated October 28, 2002 (the “Lassar

Report”) was delivered to the Special Committee.  Further, Nicor Inc. and Nicor Gas, the entity

that is the respondent in this consolidated proceeding, are separate and distinct corporate entities,

and there has been no showing by either movant that the Commission can or should ignore these

legal identities for purposes of discovery in this docket.  At a very practical level, Nicor Gas is

not privy to the information surrounding Sidley’s review or any materials prepared by Sidley

and/or the accounting firm KPMG LLP (“KPMG”), which Nicor Gas understands served as

Sidley’s consultant for purposes of the review.1

In sum, Nicor Gas does not have the requested information and documentation relating to

the Lassar Report, nor any legal right to obtain the same, and cannot require Sidley and

                                                
1  In sharp contrast, however, the Company has produced to Staff and CUB copies of all documents that the
Company provided to Sidley and/or KPMG.
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Mr. Lassar to produce such materials, including materials that may be subject to privileges of

non-disclosure, such as the work product doctrine.  Because Nicor Gas does not have an

attorney-client relationship with Sidley or Mr. Lassar, such privileges are not Nicor Gas’s to

invoke or waive.  Nonetheless, in the interest of compromise and expediting discovery, counsel

for Nicor Gas well in advance of Staff’s and Cub’s motions requested the documents and

information subject to Staff’s and CUB’s data requests from Mr. Lassar.  As detailed below,

Nicor Gas believes certain responsive materials will be forthcoming in the near future that

reasonably will provide full satisfaction to Staff and CUB with respect to Sidley’s (and KPMG’s)

applicable documents and information.

Staff addresses two remaining issues in its Second Motion to Compel, both of which are

moot.  First, Staff reiterates the basis for its prior motion to compel filed on January 24, 2003,

which was denied on January 30, 2003.  (See Staff Mot., ¶¶1-14).  Second, Staff seeks to compel

further responses to ICC 17.04, 17.05 and 17.06, which Staff had not sought outside of its

motion to compel.  Staff would not be entitled to any such discovery materials addressed in the

first instance on a motion to compel; nonetheless, the Company is providing the additional

requested information simultaneously herewith.

II.
Argument

A. Staff’s Prior Motion

Staff filed a previous motion to compel on January 24, 2003, seeking to compel the

Company’s production of responses to certain outstanding discovery requests.  The Company

was in the process of serving the desired responses at the very time that Staff filed its previous

motion to compel.  In fact, the Company’s responses were served within approximately ten

minutes of Staff’s previous motion to compel.  As the basis for Staff’s previous motion to

compel had been satisfied in full, the motion was appropriately denied by the Administrative
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Law Judges on January 30, 2003.  Staff, nonetheless, reiterates the same arguments in its

pending Second Motion to Compel.  (See Staff Mot., ¶¶1-14).  Staff arguments in this regard are

moot.

B. Nicor Responses to ICC 16.03, 16.04, 16.10, 16.11, 16.12, 16.13, and 16.16

In the interest of brevity, and because the associated facts and legal issues are

substantively the same, Nicor Gas responds to paragraphs 15 through 21 of Staff’s motion

together below.  These paragraphs address Nicor Gas’s responses to Staff’s data requests ICC

16.03, 16.04, 16.10, 16.11, 16.12, 16.13, and 16.16, which concern certain documents and/or

information related to the Lassar Report, including documents and/or information from Sidley

and KPMG.  In each case, Nicor Gas has responded, inter alia, that the materials requested have

not been produced, because the requested materials are not in Nicor Gas’s custody, possession,

or control and/or these materials have not been produced to Nicor Gas by Sidley or KPMG.

Nicor Gas’s responses are appropriate based on the facts and as a matter of law.

Consistent with Nicor Gas’s responses, the requested materials, in fact, are not in Nicor Gas’s

possession, custody, or control, and have not been produced to Nicor Gas by Sidley or KPMG.

(See Aff. of Daniel G. McNamara, attached hereto as Ex. D).  To understand why Nicor Gas has

been unable to make these materials available, it is important to understand the origin of the

Lassar Report and the facts of Mr. Lassar’s attorney-client relationship with the Special

Committee.  During 2000, Mr. Lassar, a partner at Sidley, was engaged by the Special

Committee for purposes of reviewing certain matters relating to the PBR program.  The Special

Committee was made up of independent (non-officer) directors of Nicor Inc.  Nicor Inc. owns

Nicor Gas.  Nicor Inc and its Nicor Gas subsidiary, however, are separate and distinct

corporations.  (See Ex. D, McNamara Aff.).  Nicor Gas is not Mr. Lassar’s or Sidley’s client.
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(Id.)  With respect to KPMG, Nicor Gas understands that KPMG was retained by Mr. Lassar or

Sidley as a consultant.

As a consequence, Nicor Gas is in no position to require Mr. Lassar to turn over the

materials sought under Staff data requests ICC 16.03, 16.04, 16.10, 16.11, 16.12, 16.13, and

16.16 relating to the Lassar Report, whether to itself or to other parties to this docket.  There has

been no showing by Staff that Nicor Gas has custody, possession, or control or the requested

materials, or that the Commission should ignore the separate and distinct corporate identities of

Nicor Inc. and Nicor Gas for purposes of Staff’s motion.  See, e.g., Owens-Corning Fiberglas

Corp. v. Allstate Ins. Co., 660 N.E.2d 765, 768 (Ohio Com. Pl. 1993) (denying motion to compel

discovery from corporate subsidiary where movant failed to show that corporate parent from

whom discovery was sought had control of the subsidiary).2  For these reasons, Staff’s request

that Nicor Gas be ordered to produce the subject materials relating to the Lassar Report should

be denied, because Nicor Gas reasonably could not comply with any such order.  With respect to

Staff’s arguments concerning privileges of non-disclosure, e.g., the work product doctrine, Nicor

Gas respectfully notes that these privileges are not its to assert or waive with respect to the

subject materials but rather the Special Committee’s and Mr. Lassar’s.

Notwithstanding the foregoing, in the interest of compromise and expediting discovery,

Nicor Gas since receipt of the subject data requests relating to the Lassar Report has sought to

obtain materials from Mr. Lassar that would be responsive to these inquiries.  (See Ex. D,

McNamara Aff.).  On information and belief, Nicor Gas asserts that certain responsive materials

may be forthcoming that would include (1) the non-privileged portions of witness interviews

prepared by Sidley during Mr. Lassar’s review of the PBR program for the Special Committee,

                                                
2  To the extent Staff (or for that matter CUB) purports to compel discovery via motion either from the Special
Committee or Sidley, such a request would be contrary to law, because neither the Special Committee nor Sidley are
parties to this action.  See, e.g., S. Ct. Rules 213 and 214.
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and (2) the non-privileged portions of KMPG’s work papers prepared for Mr. Lassar as part of

his review.  (Id.)  Nicor Gas asserts that these materials, which it reasonably believes can be

obtained in the near future, should provide Staff with full satisfaction with respect to data

requests ICC 16.03, 16.04, 16.10, 16.11, 16.12, 16.13, and 16.16 and ensure complete discovery

on the merits in this proceeding.

Nicor Gas’s interest and ability to obtain these materials from Mr. Lassar is conditioned,

however, on the protection of these confidential and proprietary materials during the discovery

phase of this proceeding both on behalf of Nicor Gas and at the request of Sidley.  Therefore,

Nicor Gas requests, prior to the production of any such materials, that the Commission enter a

protective order in this docket specifically addressing the use and non-disclosure of such

documents and information.  Nicor Gas has raised this option with both Staff and CUB counsel.

It is Nicor Gas’ hope that the parties should be able to negotiate and present an agreed protective

order for the Commission’s consideration.

For all these reasons, Nicor Gas requests that Staff’s motion be denied with respect to

data requests ICC 16.03, 16.04, 16.10, 16.11, 16.12, 16.13, and 16.16 or, in the alternative,

stayed while Nicor Gas attempts to obtain the above-referenced materials from Mr. Lassar.  In

the event Nicor Gas is able to obtain these materials, Nicor Gas will seek to negotiate with the

other parties to this docket and submit to the Commission a proposed protective order for such

documents and information.

C. Additional Responses to ICC 17.04, 17.05 and 17.06

Staff seeks information in addition to that provided by the Company in response to ICC

17.04, 17.05 and 17.06.  (See, Staff Mot., ¶¶22-24).  Staff did not discuss its desire to obtain

additional information in regard to these requests with the Company.  Upon receipt of Staff’s

motion, the Company has obtained the requested, additional information and is providing the
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same simultaneously herewith.  In particular, the Company is providing the following as

requested by Staff:

ICC 17.04: Staff states in its Motion to Compel that the Company’s response was not
in sufficient detail.  (Staff Mot. at ¶22).  The Company has revised its
prior response to provide additional detail.  (See, Revised Response to ICC
17.04 attached hereto as Exhibit A).

ICC 17.05: Staff states in its Motion to Compel that the Company should be required
to provide an example calculation from 1996.  (Staff Mot. at ¶23).  The
Company has revised its prior response to include the 1996 calculation.
(See, Revised Response to ICC 17.05 attached hereto as Exhibit B).  Staff
also notes that portions of the calculation for 2001 that the Company
previously provided were inadvertently cut-off during photocopying.  The
Company has re-photocopied the same documents to correct the
inadvertent error.  (See, Id.).

ICC 17.06: Staff again notes that portions of the provided calculation were
inadvertently cut-off during photocopying.  (Staff Mot. at ¶24).  The
Company has re-photocopied the same documents to correct the
inadvertent error.  (See, Revised Response to ICC 17.06 attached hereto as
Exhibit C).

D. Nicor Responses to CUB 11.01 through 11.12

In the interest of brevity, and because the facts and legal issues are largely the same,

Nicor Gas adopts the arguments presented above with respect to Staff’s motion in response to

CUB’s motion and CUB’s data requests 11.01 through 11.12.  Further responding, while Nicor

Gas respectfully disagrees with the various arguments and authority which CUB presents

concerning limitations of the work product doctrine (see CUB Mot., ¶¶ 2-10), Nicor notes that

these arguments are misplaced here.  In asserting that Nicor Gas cannot rely upon the work

product doctrine to limit CUB’s discovery of materials related to the Lassar Report, CUB

apparently misunderstands the distinct corporate identities of Nicor Gas and Nicor Inc. and the

specific relationship between Mr. Lassar and the Special Committee.  As shown above, Nicor

does not have the materials subject to CUB data requests 11.01 through 11.12 in its possession,

custody, or control.  (See Ex. D, McNamara Aff.).  Further, the protections of the work product
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doctrine concerning these materials run only to the Special Committee and Sidley.  CUB’s vague

corollary argument that Nicor Gas has waived such protections by offering in good faith to try to

make Mr. Lassar available to CUB counsel is wholly unfounded.  (See CUB Mot., ¶¶ 9-10).  For

these reasons, CUB’s motion should be denied.

III.
Conclusion

For all the foregoing reasons, Staff’s and CUB’s motions to compel should be denied or,

in the alternative, with respect to Staff’s motion stayed while Nicor Gas obtains certain

responsive information from Sidley relating to the Lassar Report, subject to an appropriate

protective order.

Dated:  February 5, 2003

Respectfully submitted,

NORTHERN ILLINOIS GAS COMPANY
D/BA/ NICOR GAS COMPANY

By:                                                                   
        One of its attorneys

John E. Rooney
Thomas A. Andreoli
Sarah Naumer
Sonnenschein Nath & Rosenthal
233 South Wacker Drive
Chicago, Illinois 60606
(312) 876-8000
jrooney@sonnenschein.com
tandreoli@sonnenschein.com
snaumer@sonnenschein.com
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