
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
Illinois Commerce Commission   : 
On Its Own Motion     : 

-vs-      : 
Northern Illinois Gas Company    : 
d/b/a NICOR Gas Company   : 02-0067 
       : 
Proceeding to review Rider 4, Gas cost,  : 
pursuant to Section 9-244(c) of the   : 
Public Utilities Act.    : 
 
 
 

SECOND INTERIM ORDER 
 
 

On March 2, 1999, Northern Illinois Gas Company (“Nicor” or “Company”), 
pursuant to Section 9-244 of the Public Utilities Act (“Act”) (220 ILCS 5/1-101 et seq.), 
filed a Petition along with testimony seeking approval of its performance-based 
regulatory (“PBR”) program, known as the Gas Cost Performance Program (“GCPP” or 
“Program”).  The Commission initiated Docket 99-0127, to review the proposed 
program.  After testimony, hearings and oral argument, the Commission entered an 
order modifying the proposed program.  The Company accepted the Commission’s 
modifications and on December 15, 1999, the Commission entered an order approving 
a modified GCPP. 
 

Section 9-244(c) of the Act requires that the Commission open a proceeding to 
review any program approved under Section 9-244(b) two years after the program is 
first implemented to determine whether the program is meeting its objectives and may 
make such revisions as are necessary to result in the program meeting its objectives.  
On January 24, 2002, the Commission initiated this docket to review the GCPP 
pursuant to 9-244(c).   

 
In its Initiating Order, the Commission took notice of Section 9-244(c) of the Act, 

which states: 
 

 (c)  The Commission shall open a proceeding to review any 
program approved under subsection (b) 2 years after the 
program is first implemented to determine whether the 
program is meeting its objectives, and may make such 
revisions, no later than 270 days after the proceeding is 
opened, as are necessary to result in the program meeting 
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its objectives. A utility may elect to discontinue any program 
so revised. The Commission shall not otherwise direct a 
utility to revise, modify, or cancel a program during its terms 
of operation, except as found necessary, after notice and 
hearing, to ensure system reliability. 

 
 The scope of the proceeding established by the Initiating Order is as set forth in 
the following ordering paragraph: 
 

 IT IS THEREFORE ORDERED by the Illinois Commerce 
Commission that the proceeding contemplated by Section 9-
244(c) of the Act as to the program Nicor Gas implemented 
under tariffs filed in accordance with the Commission’s Order 
entered November 23, 1999, in Docket No. 99-0127 be, and 
the same hereby is, initiated. 

 
Order initiating Docket 02-0067, p. 2 
 

The Commission thus initiated a proceeding, as required by Section 9-244(c) of 
the Act, to “determine whether the program is meeting its objectives, and [to] make such 
revisions, no later than 270 days after the proceeding is opened, as are necessary to 
result in the program meeting its objectives.” 

 
An evidentiary hearing was held before duly authorized Administrative Law 

Judges on June 10, 2002.  At the close of the hearing, the record was marked “Heard 
and Taken.” 
 

On June 27, 2002, CUB filed a Motion to Reopen the Record.  In response to 
that Motion, the parties agreed that additional discovery was necessary.  As a result of 
the Motion to Reopen, Nicor, Governmental and Consumer Intervenors, and Staff 
entered into a stipulation.  The stipulation provided that the parties agree that additional 
discovery is necessary and, as such, the then procedural schedule should be 
suspended.  The stipulation further provides that Nicor, CUB, Cook County, and Staff 
agree that no party to this proceeding will be harmed or prejudiced in any manner to the 
extent that the Commission does not determine whether the Program is meeting its 
objectives or make any revisions to the Program by October 21, 2002.  In the stipulation 
Nicor, CUB, Cook County, and Staff each waives any right it may have to question, 
comply with, challenge, or appeal any determinations or revisions made by the 
Commission to the extent they are made by the Commission on a date subsequent to 
the 270 days referenced in Section 9-244(c).  On July 16, 2002, the Commission 
entered its Interim Order. 
 
 On December 9, 2002, and during the course of discovery as provided for in the 
Commission’s Interim Order, Staff, Citizens Utility Board, Cook County State’s 
Attorney’s Office, Attorney General, and Nicor filed a Joint Motion to Reopen the Record 
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and Expand the Scope of the Proceeding (hereinafter Joint Motion”).  A corrected Joint 
Motion was filed on December 10, 2002.   
 
 The Joint Motion notes that the GCPP in fact went into effect on January 1, 2000. 
In the time since then, under the terms of Rider 4, GCPP amounts have been applicable 
to the Company’s Rider 6 (“Gas Supply Cost”), have been reflected in charges filed 
under the provisions of Rider 6, and have been added to Adjustment Factor A for the 
Commodity Gas Charge, the Demand Gas Charge, and Non-Commodity Gas Charge 
and Aggregator Balancing Service Charge under Rider 6 for billing purposes. During the 
program, the Commission has continued to initiate annual reconciliation proceedings 
concerning the operation of Rider 6, but has acted in accordance with Section G(b) of 
the Company’s Rider 6, which provides that “[t]he Commission shall not consider the 
prudence of gas costs incurred for any period included in Rider 4, Gas Cost 
Performance Program.”  
 

The Joint Motion further notes that the Commission has completed purchased 
gas adjustment clause reconciliation proceedings for Nicor Gas for calendar year 1999 
(Docket 99-0481, Order entered January 31, 2001), and calendar year 2000 (Docket 
00-0718, Order entered September 12, 2001).  Nicor Gas was the only party to Docket 
99-0481, while the Company, the People of the State of Illinois ex rel. James E. Ryan, 
Attorney General, the Citizens Utility Board, and the Cook County State’s Attorney’s 
Office were all parties to Docket 00-0718. Still pending are reconciliation proceedings 
for calendar years 2001 and 2002 (Dockets 01-0705 and 02-0725, respectively).  

 
The Joint Motion recites that the statutory requirements for any program 

implemented under Section 9-244 of the Public Utilities Act are as follows: 
 

(1) the program is likely to result in rates lower than otherwise 
would have been in effect under traditional rate of return regulation for the 
services covered by the program and that are consistent with the 
provisions of Section 9-241 of the Act; and 
 

(2) the program is likely to result in other substantial and 
identifiable benefits that would be realized by customers served under the 
program and that would not be realized in the absence of the program; 
and 
 

(3) the utility is in compliance with applicable Commission 
standards for reliability and implementation of the program is not likely to 
adversely affect service reliability; and 
 

(4) implementation of the program is not likely to result in 
deterioration of the utility's financial condition; and 
 

(5) implementation of the program is not likely to adversely 
affect the development of competitive markets; and 
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(6) the electric utility is in compliance with its obligation to offer 

delivery services pursuant to Article XVI; and 
 

(7) the program includes annual reporting requirements and 
other provisions that will enable the Commission to adequately monitor its 
implementation of the program; and 
 

(8) the program includes provisions for an equitable sharing of 
any net economic benefits between the utility and its customers to the 
extent the program is likely to result in such benefits. 

 
Section 9-244(b) of the Act [220 ILCS 5/9-244(b)].  
 

The Joint Motion states that pursuant to the Interim Order, Nicor has provided 
Staff and the parties to this proceeding over 60,000 hard copy pages of discovery. The 
Joint Motion alleges that as a result of the additional discovery, reopening of the record 
in this proceeding is warranted, as well as expanding the scope of this proceeding in 
order to review related issues impacting the PGA for the years 1999-2002.   

The Joint Motion asserts that all parties agree that some amount of refunds will 
be in order although there remain outstanding issues amongst the parties concerning 
the amount of refunds.   

The Joint Motion states that currently, Staff’s analysis focuses on issues that 
include but are not limited to the following:  (1) 1999 inventory reduction; (2) prefill 
accounting treatment; (3) storage management; (4) affiliate transactions; (5) weather 
insurance; (6) infield transfers; (7) Natural Gas Pipeline Company of America (“NGPL”) 
storage capacity;and (8) errors in delivery volumes that were reported.  The Joint 
Motion states that these issues and refunds will impact the 1999, 2000, 2001 & 2002 
PGA dockets in addition to the current docket, and that the refunds should be treated in 
a manner that is uniform and complete. 
 
 The Joint Motion also requests that the Commission take administrative notice of 
the filing by Nicor Gas, on November 7, 2002, of rate sheets that would have the effect 
of canceling Rider 4, the tariff sheets embodying the Program, and making modification 
to Rider 6, “Gas Supply Cost,” that would restore the Nicor Gas purchased gas 
adjustment clause to its traditional status as a Section 9-220 automatic adjustment 
clause subject to an annual prudence review as part of the statutorily required 
reconciliation between amounts expended and amounts recovered. The Joint Motion 
recites that if the proposed filing were to take effect, it would also have the effect of at 
least technically canceling Section C of Rider 4, which reads as follows: 
 

The Company may, upon 60 days' notice to the Illinois 
Commerce Commission, discontinue the Gas Cost 
Performance Program at the end of a calendar year. The 
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Company will make a determination of the results from the 
final year and follow the methodology included herein for 
allocating the results. The Company will also follow the 
methodology herein with respect to refunds received after 
termination of the program for costs incurred during the 
program, with such refunds applied to the corresponding 
period of the program. 

 
 The Joint Motion asserts that there is a link between the issues described above, 
the possibility that one or more types of refunds may need to be made for various 
periods of the program, and the statutorily required elements of a program established 
under Section 9-244 of the Act. The statutory elements include whether the program is 
likely to result in rates lower than otherwise would have been in effect under traditional 
rate of return regulation for the services covered by the program, whether the program 
is likely to result in other substantial and identifiable benefits that would be realized by 
customers served under the program and that would not be realized in the absence of 
the program, and whether the program includes provisions for an equitable sharing of 
any net economic benefits between the utility and its customers to the extent the 
program is likely to result in such benefits. 
 

The Joint Motion states that given the arguably limited scope of the proceeding 
as originally defined in the portion of the ordering paragraph quoted above, it would be 
appropriate for the Commission to clarify that this proceeding is the appropriate formal 
mechanism to consider the totality of issues currently before this Commission as a 
result of the operation of the Program, including the transactions occurring in 1999. The 
Joint Motion further states that given the possibility that Section C of Rider 4 will be 
canceled along with the remainder of that Rider effective January 1, 2003, it is further 
necessary to specify that issues related to the operation of that tariff provision be 
preserved for any action determined by the Commission to be necessary. 
 
 No party filed a response in opposition to the Joint Motion. 
 
FINDINGS AND ORDERING PARAGRAPHS 
 

The Commission, having considered the entire record herein and being fully 
advised in the premises, is of the opinion and finds that: 
 

(1) Northern Illinois Gas Company d/b/a Nicor Gas Company is a local gas 
distribution company certificated to provide gas services in the State of 
Illinois, and is a public utility within the meaning of Section 3-105 of the 
Public Utilities Act; 

 
(2) the Commission has jurisdiction over the parties hereto and the subject 

matter hereof; 
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(3) the findings of fact and conclusions of law set forth in the prefatory 
portions of this Order are supported by the record herein and are hereby 
adopted as findings of fact and conclusions of law; 

 
(4) the Commission should reopen this proceeding and this proceeding is the 

appropriate formal mechanism for addressing all issues related to the 
program Nicor Gas implemented under tariffs filed in accordance with the 
Commission’s Order entered November 23, 1999, in Docket 99-0127. 

  
 IT IS THEREFORE ORDERED that the record in this proceeding shall be fully re-
opened, that it will consolidate this proceeding with Dockets 01-0705 and 02-0725, and 
that it will consider for final resolution in this proceeding all issues relating to the 
operation of the Program Nicor Gas implemented under tariffs filed in accordance with 
the Commission’s Order entered November 23, 1999, in Docket 99-0127, and all issues 
relating to any refunds that may be owing to Nicor customers as a result of the 
operation of the Program and as a result of the operation of the Company’s Rider 6 in 
1999, 2000, 2001, and 2002, and for ordering such other and further relief as deemed 
equitable and just. It is not the Commission's intent to re-litigate issues resolved in 
Dockets 99-0481 and 00-0718 to the extent that the Commission determines that its 
resolution of the issues is unaffected by information revealed to parties other than Nicor 
subsequent to June 1, 2002.  The Commission will, however, examine any issues that it 
deems appropriate in light of new information raised in the current docket.   
 
 IT IS FURTHER ORDERED that, if necessary, the records of Dockets 99-0481 
and 00-0718 will be re-opened for the limited purpose of entering Amendatory Orders 
that reflect the findings in this Docket.  
 
 IT IS FURTHER ORDERED that a copy of this Order be served upon all parties 
to this proceeding, all parties to Dockets 99-0481, 00-0718, 01-0705 and 02-0725, and 
to all municipalities listed in the filing Nicor Gas made in Docket No. 02-0725. 
 

IT IS FURTHER ORDERED that subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 III. Adm. Code 200.880, this Order is not final; and it is not 
subject to the Administrative Review Law. 
 
 By Order of the Commission this 17th day of December, 2002. 
 
 
 
       (SIGNED) KEVIN K. WRIGHT 
 
         Chairman 


