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1                    BEFORE THE
           ILLINOIS COMMERCE COMMISSION

2
IN THE MATTER OF:                 )

3                                   )
ILLINOIS COMMERCE COMMISSION      )

4 ON ITS OWN MOTION                 )
                                  )

5   vs.                             )
                                  )

6 NORTHERN ILLINOIS GAS COMPANY,    )
d/b/a NICOR GAS COMPANY,          ) No. 02-0067

7                                   )
Proceeding to review Rider 4, Gas )

8 cost, pursuant to Section 9-244(c))
of the Public Utilities Act.      )

9
                    Chicago, Illinois

10                     November 20, 2002

11        Met pursuant to notice at 1:30 p.m.
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  MR. PHILLIP CASEY and MS. LESLIE HAYNES,

13   Administrative Law Judges.
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1 RrJUDGE HAYNES:  Pursuant to the direction of

2 the Illinois Commerce Commission, I now call

3 Docket 02-0067, Illinois Commerce Commission on

4 its own motion versus Northern Illinois Gas

5 Company, d/b/a Nicor Gas Company; proceeding to

6 review Rider 4 gas costs pursuant to Section

7 9-244(c) of the Public Utilities Act.

8 May I have the appearances for the

9 record, please.

10 MR. ROONEY:  On behalf of Verizon North

11 Inc. -- Verizon -- on behalf of Nicor Gas Company

12 John J. Rooney and Thomas Andreoli, Sonnenschein,

13 Nath & Rosenthal, 233 South Wacker Drive, Suite

14 8000, Chicago, Illinois 60606.

15 MR. REICHART:  Appearing on behalf of the

16 Staff of the Illinois Commerce Commission, John 

17 Reichart and Janis Von Qualen, 160 North LaSalle

18 Chicago, Illinois.

19 MR. PERA:  Appearing on behalf of the Cook

20 County State's Attorney's Office, Mark Pera,

21 Maria Spicuzza, and Leijuana Doss, 69 West

22 Washington, Suite 700, Chicago 60602.
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1 MR. KELTER:  Appearing on behalf of the

2 Citizen's Utility Board, Robert Kelter, 208 south

3 LaSalle, Suite 1760, Chicago 60604.

4 MR. CLARKE:  Appearing on behalf of the People

5 of Illinois, Randy Clarke and Mark Kaminski, 100

6 West Randolph Street, 11th Floor, Chicago,

7 Illinois 60601.

8 JUDGE HAYNES:  We have before us a motion by

9 the Cook County -- a motion for sanctions.  And

10 having considered the response by the Company and

11 Cook County's reply, we are going to deny the

12 motion for sanctions today.

13 MR. PERA:  Just so you know, we probably will

14 file an interlocutory appeal on that because this

15 is something the Commission should be aware of. 

16 I think it's 21 days.

17 JUDGE CASEY:  Yeah, the rules allow for you to

18 file a petition for interlocutory review.

19 MR. ANDREOLI:  Just for purposes of

20 clarification, we did not see a reply.

21 MR. PERA:  It was e-mailed to you.  We'll get

22 you a copy.
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1 MR. ROONEY:  That's fine.

2 JUDGE CASEY:  All right.  We also had this

3 matter up for status.  It was continued.  This is

4 a status on discovery.  We are trying to figure

5 out -- need to impose some sort of discovery cut

6 off or time frame here, so that we can get this

7 matter off center.  So the matter, again, was

8 continued for about a week or ten days from the

9 last scheduled time to give the parties an

10 opportunity to review the last disclosure that

11 we're aware of by the Company, the special

12 report.  Do the parties want to report to us

13 what's going on with status?

14 MR. REICHART:  Your Honor, Staff has a

15 proposal that, with your permission, we'd like to

16 take a moment to present.

17 JUDGE CASEY:  Do we have alternative

18 proposals?

19 MR. REICHART:  I'm sorry?

20 JUDGE CASEY:  Are there alternative proposals?

21 MR. REICHART:  This will be the first time we

22 are presenting this.
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1 JUDGE CASEY:  Okay.  We will go on the record

2 with the proposal and off the record for you guys

3 to discuss it and then we'll talk about it. 

4 Let's hear it.

5 MR. REICHART:  As you know Staff and the

6 parties have spent a great deal of time

7 performing their analysis on the issues arising

8 outside of this extended proceeding and we found

9 that the breath of the issues expands beyond the

10 scope of the PDR review.  Staff is therefore

11 proposing that a new docket be initiated under

12 the authority of Sections 19-20, 19-44, and

13 Section 10-113 to address these broader issues.

14 I'd like to give you a little bit of

15 background on how Staff has come to this

16 proposal.  Since the record was marked heard and

17 taken over 60,000 hard copy of pages of discovery

18 have been received by Staff for an analysis; this

19 includes, most recently, the Scott LaZar

20 (phonetic) report to the board of directors of

21 Nicor.  The additional discovery has uncovered

22 several highly questionable Nicor practices
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1 related to the PBR, programs in operations in the

2 years 2000 and 2001 as well as to the PGA itself,

3 in the years 1999 through the present.

4 The LaZar report concludes that refunds

5 in the amounts of approximately $15 million are

6 appropriate.  And while Staff has serious

7 questions about the reports findings, as well as

8 the amount of refunds, we do believe that it's

9 apparent that the program is not meeting its

10 objectives and that there will be refunds.

11 At this time, Staff's analysis is

12 focusing on eight major issues, which include the

13 1999 inventory reduction, the prefill accounting

14 treatment, storage management, affiliate

15 transactions, weather insurance, infield

16 transfers, NGPL storage capacity, errors in

17 delivery volumes that were reported; and in

18 addition, Staff may identify other issues as its

19 analysis continues.

20 The issues and the refunds will impact

21 the 1999, 2000, 2001 and 2002 PGA dockets in

22 addition to the current docket.  Staff is very
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1 concerned that the refunds be treated in a manner

2 that is uniform and complete.

3 And Staff initially contemplated

4 advocating that the '99 and 2000 PGA dockets be

5 reopened and then all the PGA dockets be

6 consolidated together with this docket; however,

7 after receiving input from the Clerk's Office

8 concerning some administrative difficulties they

9 foresaw in attempting to reopen a pre E-docket

10 case and consolidate it with several other

11 dockets that were both open and closed.  Staff

12 concluded that the best way to achieve uniformity

13 and completeness would be to address all the

14 issues and all the dockets affected by those

15 issues in one case.  And that's for this reason

16 Staff believes it would be best to initiate a new

17 docket that would be broad enough in scope to

18 address all the issues on the particular dockets

19 impacted by those issues.

20 Staff, therefore, would like the

21 opportunity to meet with the parties and receive

22 their input on drafting and initiating an order



415

1 for this new docket.  We, therefore, are

2 requesting that the case be continued until

3 December 10th.  In the meantime, we would hope to

4 meet with the parties and receive their input on

5 the initiating order.

6 JUDGE CASEY:  Under this proposal,

7 Mr. Reichart, would that, then assuming -- let's

8 say that your proposal is accepted and a new

9 docket is created, what happens to this docket? 

10 Is this docket terminated then?

11 MR. REICHART:  Again, we are looking at that

12 but the thought would be that any conclusions

13 reached in a final order in that docket would

14 effect the other dockets, we would go back in to

15 the closed dockets and request that the

16 Commission enter an amended order reflecting

17 whatever changes that effect the other dockets as

18 needed.

19 JUDGE CASEY:  Okay.  Well, if you're looking

20 for a December date, whether the parties agree to

21 it today or not, this docket is going to be open

22 for at least another few weeks.  So you can
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1 discuss that, then, after this status is

2 complete.  Assuming that there is not an

3 agreement or a new docket is not open, can we get

4 a status on what's going on with discovery?

5 MR. ROONEY:  Yes, your Honor.  Just to recap,

6 as Mr. Reichart noted, Nicor has provided a great

7 deal of documentation pursuant to data requests. 

8 When we last met to discuss the issue of

9 discovery -- that was in late October --

10 subsequent to that point in time, as all the

11 parties are aware, Nicor received and released

12 the report from Mr. LaZar and that served as the

13 basis, not only for myself and Mr. Andreoli to

14 review the report since we were not a party to

15 that process; but also I think other parties to

16 the proceeding needed the opportunity to do the

17 same.  Sufficed to say is that since the release

18 of that report we have received additional data

19 requests from the parties focusing on, in large

20 measure, on that report.  Nicor does not -- you

21 know, clearly thinks that to the extent that they

22 need to review that information further and
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1 conduct some additional discovery, we have no

2 objection to that, just given the fact it's only

3 been out for a few weeks.

4 So, but in terms of discovery, for

5 example, we received our latest set of data

6 questions from the Citizens Utility Board

7 yesterday and we received a set of data requests

8 from Staff last week -- late last week, I

9 believe, John you correct me if I'm wrong.

10 MR. REICHART:  That's correct.

11 MR. ROONEY:  So we continue to be in the

12 process to respond to these data requests and

13 stand ready and willing to do so, obviously, and

14 we have been in contact with the parties

15 regarding how do we proceed.  I think one of the

16 other things that if the examiners aren't aware

17 of -- or the Judges aren't aware of is that Nicor

18 filed with the Commission a notice informing the

19 Commission that we would not be renewing a PBR

20 program in 2003, so at this point -- that also, I

21 think, refocuses the investigation here in terms

22 of ongoing Nicor is not looking to continue with
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1 the PBR program into a new calendar year.  But in

2 terms of discovery, I think that's where we stand

3 at present.  And Mr. Kelter, Mr. Pera can add on

4 to the extent they need to.

5 JUDGE CASEY:  You said CUB had propounded some

6 discovery.

7 MR. ROONEY:  That's correct.

8 JUDGE CASEY:  Mr. Pera, have you had an

9 opportunity -- or were you intending to propound

10 additional discovery -- initial round, I guess,

11 if you will, based on the report?

12 MR. PERA:  At the risk of being redundant, no. 

13 At this point, the waterfront's pretty much

14 covered.

15 JUDGE CASEY:  Unless there's some other report

16 going to be issued --

17 MR. ROONEY:  Not that I'm aware of.

18 JUDGE CASEY:  -- then I don't see that there's

19 going to be a need to have additional -- new

20 discovery.

21 MR. KELTER:  Well, actually, Mr. Rooney did

22 leave out one thing.  We had asked for copies of
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1 all memos related to the PBR a long time ago and

2 at the time we were told we were getting

3 everything there was to get; but during the

4 course of the investigation done by Mr. Lazar and

5 Sidley, I believe there were some new memos that

6 they were able to get from old computer tapes

7 that we still have not seen yet and Mr. Rooney

8 told me that we would be getting those sometime

9 in the next couple days.

10 And, also, it's still unclear, but I

11 believe that Nicor is still producing additional

12 documents to us from the earlier rounds of

13 discovery and, in fact, we got three new boxes of

14 material on Friday.  So, you know, I know -- at

15 least I get the sense that the Judges are

16 getting -- well, tired of the discovery process

17 and anxious to proceed, we're in a difficult

18 position here in that there's still a lot of new

19 material, unfortunately, coming in.  So that's

20 sort of where we stand right now.

21 MR. REICHART:  Your Honor, the report -- we

22 agree.  The report in many ways served to
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1 validate the direction that Staff was going with

2 discovery; but there are some new issues that the

3 report brought to light that we're sending out

4 discovery for the first time on, the weather

5 insurance and some other issues that I

6 enumerated.

7 JUDGE CASEY:  I guess I wasn't clear.  What

8 I'm trying to find out is when we can impose a

9 cut off for new discovery, not follow-up, but new

10 discovery?

11 MR. PERA:  That's difficult to answer because

12 it's like -- this is, you know, the analogy is

13 almost to an onion.  I mean, the more it goes on,

14 the more information is received the more -- and

15 I guess, the differentiation between follow-up

16 and new is -- can be difficult in the contest of

17 this situation, if you see what I'm saying.

18 JUDGE CASEY:  I agree with Mr. Pera that I

19 think it can be difficult.  The subject matter

20 that you've already embarked upon in discovery, I

21 would not consider that new discovery.  Now, if

22 there are responses that you've gotten that were
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1 not clear or were, for whatever reason you

2 disagreed with, the follow-up discovery is

3 certainly -- you're entitled to do that.  At some

4 point, though, we have to say, Okay.  No more new

5 discovery.

6 MR. PERA:  I think we all understand that,

7 your Honor, but the problem is as John eluded, 

8 the Lazar report opened up new avenues that we

9 may not have been fully aware of at the time that

10 this started, so that's new.

11 JUDGE CASEY:  I agree with you and that's why

12 I'm trying to find out today how much time it is

13 that you're going to need to figure out whether

14 or not there's going to be additional new

15 discovery?

16 MR. KELTER:  I know that John and I talked

17 today about getting together in a couple weeks

18 with -- hopefully by then -- a list of witnesses

19 that CUB and probably Cook County joining with us

20 and the AG's office are going to want to depose. 

21 We -- it's hard to make that list as complete as

22 we'd like before we get this next round of data



422

1 responses -- the data requests that are directly

2 stemming from the report that came out on October

3 28th from Scott LaZar.  So I would think that -- 

4 yeah, 30 days, something like that would be a

5 reasonable cut off for new written discovery; but

6 in terms of depositions, those are part of the

7 discovery process and that's a little bit

8 difficult to say because once we go down that

9 road, we anticipate that as we question

10 witnesses, they will give us new information and

11 we'll need to talk to additional people.  So it

12 will be pretty hard to just come up with one list

13 and say this is it.

14 JUDGE CASEY:  And, Mr. Kelter, I'm not asking

15 you to identify a list at this point.  I'm just

16 trying to get a handle on some sort of a time

17 frame as to when the discovery process is going

18 to -- the written phase is going to turn into the

19 deposition phase, which is then going to turn

20 into whether or not there's going to be

21 testimony -- additional testimony at this point.

22 MR. KELTER:  I think John and I -- I don't
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1 know if you you'll think this is helpful -- but

2 when John and I spoke earlier today, I think we

3 agreed that it might be helpful to schedule the

4 next status hearing in two weeks and then another

5 one two weeks after that just so that it sort of

6 encourages everybody to keep moving.

7 JUDGE CASEY:  I don't disagree.

8 MR. KELTER:  At this point I would say I think

9 we all share the desire to keep it moving as

10 swiftly as possible, while your pressure is not

11 unwelcome it helps us.

12 JUDGE CASEY:  The suggestion that this matter

13 be continued for a couple weeks, well, if it's

14 just that, it doesn't bring us any closer to a

15 resolution of a discovery cut off.  It is

16 reasonable in light of the release of the report

17 as well as Staff's new proposal that they want to

18 discuss with them, so you can have that

19 opportunity to meet with them to see if whether

20 or not you're on board with it or not.

21 Off the record.

22                 (Discussion off the record.)
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1 JUDGE CASEY:  While off the record a

2 discussion was held as to an agreed upon

3 continued status date with respect to discovery. 

4 That agreed upon date is December 10th, 2002 at

5 1:30 p.m.  We would ask that the parties at that

6 status be prepared to present a firm proposal

7 with respect to discovery.

8 Is there anything further while we're on

9 the record today?

10 MR. ROONEY:  No.

11 JUDGE CASEY:  Have an enjoyable Thanksgiving

12 and we'll see you on December 10th.

13                 (Whereupon, the hearing in the

14                 above-entitled matter was

15                 continued until December 10,

16                 2002, at 1:30 p.m.)
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