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The Cook County State's Attorney's Office (CCSAO), through its attorneys, 

Mark N. Pera, Marie Spicuzza, and Leijuana Doss, hereby submits to the Illinois 

Commerce Commission (ICC) its Reply to the Northern Illinois Gas Company d/b/a 

Nicor Gas Company's (Nicor) Response to the Motion for Sanctions. 

INTRODUCTION 

Nicor's Response attempts to identify the issues under the Motion for Sanctions 

as the confidential designation of documents and waiver of that designation. However, 

those are not the real issues and Nicor's attempt to frame the issues in that fashion is 

disingenuous. What is at issue is the principle of confidentiality of documents and the 

integrity of this docket. Nicor made the conscious decision to release the conclusions of 

a confidential report without a prior waiver of confidentiality. That action degraded the 

enormous effort that has been expended over the past several months by the CCSAO. 



Citizen Utility Board (CUB) and this Commission in reviewing the confidentiality of 

documents. 

Nicor’s action in issuing a press release on October 29,2002 (“Press Release”) 

summarizing the findings of the Report to the Special Committee of the Board of 

directors ofNicor Inc. (“The Report”) violates Sections 1,2 and 5 of the Proprietary 

Agreement between Nicor, CCSAO and CUB. That action violated both the letter and 

the spirit underlying the basis of the Proprietary Agreement (“The Agreement”). Nicor 

has tendered no good faith basis for violating the Agreement. Additionally, Nicor’s 

action flies in the face of over 30 hours this Commission and over 100 hours the CCSAO 

has spent reviewing Nicor’s wholesale ‘confidential’ designation of over 43,000 

documents. 

Finally, Nicor asserts that the Motion for Sanctions was served and filed without a 

supporting memorandum or citation to relevant authority, including any case law. The 

Motion for Sanctions cited Supreme Court Rule 219 and Illinois Administrative Code 

Provisions 200.190, 200.360 and 200.370 for its basis for relief. The CCSAO reiterates 

its Motion for Sanctions under those provisions. 

SUMMARY OF FACTS 

The CCSAO agrees with Nicor’s recitation of facts taken in this case as stated in 

their Response (Summary of Facts). In fact, the four-page recitation shows in 

painstaking detail the lengths Nicor went to protect the confidentiality of its discovery 

documents. Over half of Nicor’s response was dedicated to the chronological 

progression of this docket. The Response details the span of nearly eight months 

consisting of a proprietary agreement, several motions and responses, five revised lists of 



confidential documents and five hearings. Each of these actions shows the extreme 

importance Nicor placed on its confidential designations. It now seems disingenuous for 

Nicor to argue that the information in the press release is immaterial. 

ARGUMENT 

Nicor’s response to the CCSAO’s Motion for Sanctions states that CCSAO fails 

to identify any provision of the Proprietary Agreement that Nicor has violated or could 

have violated through the issuance of the Press Release. Nicor has, in fact, violated three 

provisions of the Proprietary Agreement. 

Proprietary Agreement, Section 1 : 

First, Nicor claims that under Section 1 of the Proprietary Agreement any party is 

allowed to designate their own documents as confidential, bind other parties to that 

designation and waive such confidentiality. Section 1 states, 

All designated material produced by Nicor or the Signatories or made available 
for inspection by Nicor or the Signatories shall be treated as confidential (unless 
such status is specificdly waived by Nicor or the Signatories producing or making 
available the material or Hearing Examiner specifically finds that such material 
need not be so treated) and shall be held in confidence and used only in 
connection with this proceeding, and shall be treated in accordance with any 
restrictions on the person or classes of persons to whom such material may be 
disclosed which are established by any party designating such material. 

[Proprietary Agreement, Section 1 (emphasis added) (Attached)]. Nicor’s recitation of 

this provision in its response omitted the need for a party to “specifically” waive its 

confidential designation of documents. Common sense dictates that any waiver of 

confidentiality would come prior to the release of confidentially designated information, 

especially when the information has been the subject of extensive litigation. On 

November 1,2002, Nicor by letter confirmed its withdrawal of its confidential 
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designation as to certain documents attached as appendices to the redacted Report. This 

waiver came three days after Nicor issued a press release summarizing the findings of the 

Report. 

Nicor wants it both ways; the Report was marked ‘confidential’ which bound the 

hands of the CCSAO to release it, but then Nicor turned around and released a summary 

of the Report in the Press Release. The Motion for Sanctions is premised on the fact that 

Nicor both asserted confidentiality over the Report, thereby prohibiting other parties from 

specifically disclosing that information, while at the same time issuing the Press Release 

disclosing its contents. The confidential designation, subsequent press release disclosing 

confidential information and delayed waiver clearly show that Nicor was not conducting 

itself in good faith toward the CCSAO regarding Section 1 of the Proprietary Agreement. 

Proprietary Agreement, Section 2: 

In addition to the Section 1 breach, Nicor violated Section 2 of the Agreement. 

Section 2 states, 

Neither the designated material nor any summaries or compilations of the whole 
or any part thereof shall be revealed or distributed to anyone other than 
Signatories to this Agreement. 

[Proprietary Agreement, Section 2 (Attached)]. In its response, Nicor claims in footnote 

3 that it neither prepared nor controlled the Report’s release. [Response to CCSAO’s 

Motion for Sanctions, page 21. However, by its own admission, Nicor Inc. issued the 

Press Release entitled “Nicor Announces Findings of Independent lnquiry and Reports on 

Business and Financial Matters,” which included a summary of the findings of the 

Report. [Response at 41. 



Nicor’s Board was made aware of the Report’s findings on October 28,2002. A 

press release was issued, under Nicor’s authority, on October 29,2002 at approximately 

6:45 A.M. [Response at 41. The CCSAO received a copy of the Report at 8:43 A.M. on 

October 29, 2002. At that time, the Report was marked ‘confidential.’ [Response at 41. 

On October 3 1,2002, Nicor released a redacted version of the Report. On November 1, 

2002, Nicor finally confrmed its withdrawal of the confidential designation to certain 

documents attached to the redacted Report. 

The Press Release, as stated in Nicor’s response, summarized the findings of the 

Report. Clearly, the press and public are not Signatories to the Proprietary Agreement. 

As such, Section 2 of the Agreement was violated. 

Proprietary Agreement, Section 5: 

Finally, Nicor violated Section 5 of the Agreement. Section 5 states, 

Nicor and each Signatory agrees not to reveal any designated material to anyone 
other than another person who shall also have read this Agreement and agreed in 
writing to be bound by its terms; to utilize and designate material solely for 
purpose; and to keep all designated material secure at all times in accordance with 
the purpose and intent of this Agreement. 

[Proprietary Agreement, Section 5 (Attached)]. Nicor issued a press release summarizing 

the contents of a confidential report; clearly Nicor was intending to game the system 

since the information released was litigated by Nicor as confidential. Nicor knew the 

redacted Report was going to be released and rather than waiting for that release, issued 

the press release forthwith. Nicor’s intent to get in front of the press first and spin the 

contents of the confidential Report, through the issuance of a press release, is 

reprehensible. Its actions not only violate Section 5 of the Proprietary Agreement but 

also show an utter lack of good faith in upholding the spirit underlying the Agreement. 



Sanctions: 

Nicor, in its response, incorrectly asserts that the CCSAO did not state a basis for 

relief in its motion. In fact, the CCSAO cited the following provisions: 

Illinois Supreme Court Rule 219(c) 

Consequences of Refusal to Comply with Rules or Order Relating to Discovery 01 
Pretrial Conferences 

(c) Failure to Comply with Order or Rules. If a party, or any person at the 
instance of or in collusion with a party, unreasonably fails to comply with any 
provision of part E of article I1 of the rules of this court (Discovery, Requests for 
Admission, and Pretrial Procedure) or fails to comply with any order entered 
under these rules, the court, on motion, may enter, in addition to remedies 
elsewhere specifically provided, such orders as are just, including, among others, 
the following: 

(i) That further proceedings be stayed until the order or rule is complied with; 

(ii) That the offending party be debarred from filing any other pleading relating 
to any issue to which the refusal or failure relates; 

(iii) That the offending party be debarred from maintaining any particular claim, 
counterclaim, third-party complaint, or defense relating to that issue; 

(iv) That a witness be barred from testifying concerning that issue; 

(v) That, as to claims or defenses asserted in any pleading to which that issue is 
material, a judgment by default be entered against the offending party or that the 
offending party's action be dismissed with or without prejudice; or 

(vi) That any portion of the offending party's pleadings relating to that issue be 
stricken and, if thereby made appropriate, judgment be entered as to that issue. 

(vii) That in cases where a money judgment is entered against a party subject to 
sanctions under this subparagraph, order the offending party to pay interest at the 
rate provided by law for judgments for any period of pretrial delay attributable to 
the offending party's conduct. 

In lieu of or in addition to the foregoing, the court, upon motion or upon its own 
initiative, may impose upon the offending party or his or her attorney, or both, an 
appropriate sanction, which may include an order to pay to the other party or 
parties the amount of reasonable expenses incurred as a result of the misconduct, 
including a reasonable attorney fee, and when the misconduct is wilful (sic), a 
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monetary penalty. When appropriate, the court may, by contempt proceedings, 
compel obedience by any party or person to any subpoena issued or order entered 
under these rules. Notwithstanding the entry of a judgment or an order of 
dismissal, whether voluntary or involuntary, the trial court shall retain jurisdiction 
to enforce, on its own motion or on the motion of any party, any order imposing 
monetary sanctions, including such orders as may be entered on motions which 
were pending hereunder prior to the filing of a notice or motion seeking a 
judgment or order of dismissal. 

Where a sanction is imposed under this paragraph (c), the judge shall set forth 
with specificity the reasons and basis of any sanction so imposed either in the 
judgment order itself or in a separate written order. 

S. Ct. Rule 219(c). Under this Rule, the ICC is given discretion to determine the sanction 

imposed. See Garofalo v. General Motors Corporation, 103 Ill. App. 2d 389, 394,243 

N.E.2d 691 (Ist  Dist. 1968) (“The sanction imposed rests largely within the sound 

discretion of the trial court; the court may enter such orders as are just . . .”), Savitch v. 

A 4 , 2 5  Ill. App. 3d 864, 870, 323 N.E.2d 435 (1975), and Williams v. The City of 

ChicaEo, 54 Ill. App. 3d 974,978,370 N.E.2d 119 (1977). The only requirement is that 

the order issued be just. In determining whether an order is just, the court must look to 

the conduct that gave rise to the violation and to the effect that conduct had on the parties 

involved. Ralston v. Casanova, 129 Ill. App. 3d 1050, 1057,473 N.E.2d 444 ( I s t  Dist. 

1984). The court may also use discovery sanctions as a “general deterrent which will 

provide a strong incentive for all litigants to fully and accurately comply with discovery 

rules.” Campen v. Executive House Hoiel, 105 111. App. 3d 576,588,434 N.E.2d 51 1 (Ist 

Dist. 1982). Where, as here, a party has displayed an utter disregard for the time and 

effort expended in reviewing and contesting wholesale ‘confidential’ designations, it is 

within the court’s power to sanction that party not only for its personal violations but to 

hold them out as an example to others. 



The Illinois Supreme Court has recognized the need for discovery violators to be 

promptly sanctioned. The Illinois Supreme Court in Buehler v. Whalen stated, 

Our discovery procedures are meaningless unless a violation entails a penalty 
proportionate to the gravity of the violation. Discovery for all parties will not be 
effective unless trial courts do not countenance violations, and unhesitatingly 
impose sanctions proportionate to the circumstances. 

Buehler v. Whalen, 70 Ill. 2d 51, 67, 374 N.E.2d 460 (1977). Nicor violated discovery 

procedures by relying on the Proprietary Agreement to justify their ‘confidential’ 

designation of over 43,000 documents, tying the hands of the CCSAO to publicly 

disseminate that information. Then, when it suited Nicor, it disregarded that agreement 

when it was to its advantage by publicly releasing its position through the Press Release 

and Redacted Report. The CCSAO upheld their end of the Proprietary Agreement; this 

court should sanction Nicor for not upholding theirs. 

Finally, Supreme Court Rule 219 allows for the imposition of attorney’s fees and 

costs, and where the conduct is willful, as it was here, a monetary penalty. The Rule 

states, .’ . . .if a party fails to comply with any order entered under the discovery rules, the 

court may, in lieu of or in addition to other remedies. order the offending party or his 

attorney to pay the reasonable expenses, including attorney’s fees, incurred by the other 

party as a result of the misconduct, and where the conduct is willful, a monetary penalty.” 

See Wach v. Martin Varnish Company, 96 Ill. App. 3d 954,956-957,422 N.E.2d 172 (lst 

Dist. 198 1) and Humboldt-Armitage Corporation v. Illinois Fair Plan Association, 86 Ill. 

App. 3d 888, 892,408 N.E.2d 307 (lStDist. 1980). Here. the CCSAO spent over 100 

hours reviewing Nicor’s ‘confidential’ designations. That is in addition to the 30 hours 

this Commission has spent in the review and contest of those designations. The 



imposition of attorney’s fees and the costs associated with that review are reasonable 

given Nicor’s disregard for discovery rules. 

The following are the Illinois Administrative Code Sections the CCSAO cited as a 

basis for this Commission to impose sanctions against Nicor. 

5 200.190 Motions 

a) Motions may be presented requesting a more sufficient pleading, a bill of 
particulars, the striking of irrelevant, immaterial, scurrilous or unethical 
matter, the addition of necessary parties, the dismissal of the proceeding 
for want of jurisdiction or want of prosecution, the quashing of a 
subpoena, the postponement of an effective date of an order, the extension 
of time for compliance with an order or such other relief or order as may 
be appropriate. 

Motions may be presented requesting the Hearing Examiner’s direction 
concerning prehearing submissions and procedures as provided in Section 
220.310 of this Part. 

b) 

c) Motions, unless made during a hearing, shall be made in writing, shall set 
forth the relief or order sought and shall be filed and served as provided in 
Section 200.150(b), (c), and (d) of this Part. Motions based on matter 
which does not appear of record shall be supported by affidavit. 

Relief pending disposition of a proceeding, including interim relief, may 
be requested by motion. 

Unless otherwise specified by the Hearing Examiner, responses to motions 
shall be filed and served within 14 days after service of the motion and 
replies to responses shall be filed and served within 7 days after service of 
the responses. 

When the Commission grants a contested motion to dismiss a proceeding, 
in whole or in part, the Commission shall issue an order presenting its 
rationale for the grant. 

d) 

e) 

f) 

83 Ill. Adm. Code 200.190 (2002) 



5 200.360 Depositions and Other Discovery Procedures Prehearing 
Procedure and Discovery 

a) The Commission, any Commissioner, the Hearing Examiner or any party 
may, in any investigation or hearing before the Commission, cause the 
deposition of witnesses residing within or without Illinois to be taken in 
the manner prescribed by law for like depositions in civil actions in the 
Courts of Illinois and to that end may compel the attendance of witnesses 
and the production of papers, books, accounts and documents. [220 ILCS 
5/1-1061 Except under special circumstances and for good cause shown, 
no deposition may be taken except upon 14 days prior notice to all parties 
and staff witnesses. 

Payment of witness and mileage fees shall be as provided by Section 10- 
106 ofthe Public Utilities Act. [220 ILCS 5/10-1061. 

In addition to depositions, and subject to the provisions of this Part, any 
party may utilize written interrogatories to other parties, requests for 
discovery or inspection of documents or property and other discovery 
tools commonly utilized in civil actions in the Circuit Courts of the State 
of Illinois in the manner contemplated by the Code of Civil Procedure 
[735 ILCS 51 and the Rules of the Supreme Court of Illinois [S. Ct. 
Rules]. 

b) 

c)  

83 Ill. Adm. Code 200.360 (2002). 

5 200.370 Supervision of Discovery 

a) The Hearing Examiner, upon his or her own initiative, or upon the motion 
of any party or Staff, may, in consultation with the parties, develop 
docket-specific discovery schedules and procedures to facilitate the 
prompt and efficient resolution of the proceeding. In cases involving 
multiple parties, multiple issues and/or time deadlines, it is the policy of 
the Commission to encourage the establishment of discovery schedules 
and procedures at the earliest opportunity. 

The Hearing Examiner may at any time on his or her own initiative, or on 
motion of any party or Staff, issue such rulings as justice requires, 
denying, limiting, conditioning or regulating discovery to prevent 
unreasonable annoyance, expense, disadvantage or oppression. 

The Hearing Examiner, upon his or her own initiative, or upon the motion 
of any party or Staff, may supervise all or any part of any discovery 
procedure. 

b) 

c) 

83 Ill. Adm. Code 200.370 (2002). 
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CONCLUSION 

For the foregoing reasons, the CCSAO respectfully requests that the Commission 

sanction Nicor for its violation of the Proprietary Agreement, remove the confidential 

designation from every document tendered by Nicor regarding this action, strike any in 

camera designation of the transcripts of the proceedings concerning these documents and 

award attorney’s fees and costs pursuant to Illinois Supreme Court Rule 219 and 83 

Illinois Administrative Code Sections 200.190,200.360, and 200.370 to the Cook County 

State’s Attorney’s Office and the Citizens Utility Board for all the time expended in 

contesting the confidential designation of documents by Nicor. Additionally, because of 

the bad faith demonstrated by the actins discussed above, CCSAO requests that the 

Commission impose a monetary penalty on Nicor to discourage this malfeasance in the 

future. 

RICHARD A. DEVINE 
COOK COUNTY STATE’S ATTORNEY 

Assistant State’s Attorney 

RICHARD A. DEVINE 
COOK COUNTY STATE’S ATTORNEY 
Mark N. Pera 
Marie Spicuzza 
Leijuana Doss 
Jennifer A. Tomas - 7-1 1 
Assistant State’s Attorneys 
69 West Washington Street, Suite 700 
Chicago, Illinois 60602 
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NOTICE OF FILING 

PLEASE TAKE NOTICE that on this date, November 19,2002 we have filed 
with the Chief Clerk of the Illinois Commerce Commission the enclosed Reply Brief of the Cook 
County State’s Attorney’s Office in support of its Motion for Sanctions against Nicor in the 
above-captioned docket. 

RICHARD A. DEVINE 
State’s Attorney of Cook County 

By: h?//@z- 
Mark N. Pera 
Supervisor 
Environment and Energy Division 
69 West Washington St., Suite 700 
Chicago, Illinois 60602 
(3 12) 603-8632 

CERTIFICATE OF SERVICE 

I, MARK N. PERA, hereby certify that a copy of the Reply Brief of the Cook 
County State’s Attorney’s Office in support of its Motion for Sanctions against Nicor was served 
on all parties on the attached list on the 19‘h day of November 2002, by hand delivery, electronic 
mail, or U. S. first class mail prepaid. 

/i!/lmfi4 
Mark N. Pera 
Assistant State’s Attorney 
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