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RESPONSE OF NORTHERN ILLINOIS GAS COMPANY
D/B/A NICOR GAS COMPANY TO THE

COOK COUNTY STATE’S ATTORNEY’S MOTION FOR SANCTIONS

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor” or the “Company”),

through its undersigned attorneys, hereby submits to the Illinois Commerce Commission (the

“Commission”) its Response to the Motion for Sanctions (the “Motion”) of the Cook County

State’s Attorney’s Office (the “CCSAO”).

I.
Introduction

The Commission should deny CCSAO’s Motion, which fails to state any factual basis or

legal authority whatsoever in support of CCSAO’s request for discovery sanctions.  As shown

below, and supported by specific factual references to discovery in this matter, Nicor has not

refused or failed to comply with any rule or order relating to discovery in this proceeding, and

CCSAO’s Motion is wholly without merit.1

While at best unclear on its face, the Motion appears to argue that the Company violated

its Proprietary Agreement with CCSAO in this docket through the issuance of a press release on

                                                
1  Nicor notes that the Motion was served and filed without a supporting memorandum or citation to relevant
authority, including any case law.  In the event, CCSAO wishes to submit any such authority it deems relevant in
reply, Nicor respectfully requests and reserves the opportunity to respond.
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Oct. 29, 2002 (“Press Release”), summarizing the findings of the Report to the Special

Committee of the Board of Directors of Nicor Inc. (the “Report”) by the law firm of Sidley

Austin Brown & Wood.2  The Motion, however, makes no attempt to identify any provision the

Propriety Agreement purportedly violated by Nicor through the issuance of the Press Release or

any information of Nicor’s contained in the Press Release, which the Company had agreed with

CCSAO not to make public.

From this dubious start, CCSAO seeks among other unwarranted forms of relief its costs

associated with special discovery procedures implemented in this docket at CCSAO’s request—

and over Nicor’s objection, although Nicor cooperated and participated fully in such

proceedings—to address challenges by CCSAO to Nicor’s designation of certain specific

discovery documents as confidential documents under the Proprietary Order.  Pointedly, for

purposes of CCSAO’s Motion, these contested documents and the related special discovery

proceedings did not involve the Press Release or, for that matter, the Report.3

For these reasons, as shown below, CCSAO’s Motion should be denied.

II.
Summary of Facts

On March 21, 2002, Nicor and certain other parties to this docket, including CCSAO,

voluntarily entered into a Proprietary Agreement, which provided for the confidential

designation of discovery materials to be made available by Nicor and other parties.  (A copy of

he Proprietary Agreement is attached hereto as Ex. A.)

                                                
2  .  While CCSAO neglected to attach a copy of the Proprietary Agreement to its Motion, Nicor has provided a copy
with this Response.  (See Ex. A).
3  The Report was prepared by independent counsel for a special committee of outside directors of Nicor Inc., the
Company’s corporate parent  The Company and its counsel in this proceeding neither prepared the Report nor
controlled its release.
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On August 8, 2002, CCSAO and the Citizens Utility Board (“CUB”) filed a Motion to

Make Public Nicor’s Data Responses.  Nicor filed its Response on August 26, 2002.

CCSAO/CUB filed their Reply on September 3, 2002.

At the September 4, 2002 hearing in this matter, the ALJs ordered CCSAO/CUB to

identify specific documents for which CCSAO/CUB objected to Nicor’s confidential

designation.

On September 24, 2002, CCSAO/CUB served their List of Contested Documents

(“CCSAO/CUB List”).  A hearing was held with respect to these documents on September 26,

2002, during which the ALJs ruled that certain documents could keep their confidential status

and others could be made public.

At the October 1, 2002 hearing in this matter, the parties requested a continuance of

further hearings with respect to CCSAO/CUB’s List for the purpose of limiting and/or

compromising as to these documents.

On October 3, 2002, CCSAO/CUB provided Nicor with their Revised List of

Confidential Documents (“CCSAO/CUB Revised List”).  On October 8, 2002, counsel for

CUB/CCSAO and Nicor met and conferred with respect to CUB/CCSAO’s Revised List, at

which time Nicor withdrew its confidential designation as to certain documents.

On October 15, 2002, pursuant to the ALJs’ direction, Nicor served its Amended Request

for Confidential Treatment of the documents on CUB/CCSAO’s Revised List and CCSAO/CUB

served their Objections to Nicor’s Confidential Documents.
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A hearing was held with respect to the confidential documents on October 16, 2002,

during which the ALJs ruled that certain documents could keep their confidential status and

others could be made public.

On October 18, 2002, CCSAO/CUB modified their Revised List to withdraw their

objection as to certain documents designated confidential by Nicor.

A hearing was held with respect to the confidential documents on October 21, 2002,

during which the ALJs ruled that certain documents could remain confidential and others could

be made public.  On this same date, Nicor served its Request for Confidential Treatment of

certain documents on CUB/CCSAO’s Revised List (as modified).

A hearing was held with respect to the confidential documents on October 22, 2002,

during which the ALJs ruled that certain documents could keep their confidential status and

others could be made public.

On October 28, 2002, Sidley Austin Brown & Wood delivered the Report to the Special

Committee of the Board of Directors of Nicor Inc.  The Report addressed, among other things,

certain matters related to Nicor’s performance-based rate plan, which is the subject of this

docket.

On October 29, 2002, Nicor Inc. issued the Press Release entitled “Nicor Announces

Findings of Independent Inquiry and Reports on Business and Financial Matters” (a copy of

which is attached hereto as Ex. B).  The Press Release, among other things, summarized the

findings of the Report.  On the same date, prior to 9:00 a.m. (Central), all parties were served

with copies of the Report, which were marked confidential.
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On October 31, 2002, Nicor Inc. released a redacted version of the Report to the public

contemporaneous with the Report’s filing with the U.S. Securities and Exchange Commission

(“SEC”).  The redacted Report excluded only the names of non-officer employees of the

Company.  All parties were served with copies of the redacted Report.

On November 1, 2002, Nicor by letter to the parties confirmed its withdrawal of its

confidential designation as to certain previously produced discovery documents that were

attached as appendices to the redacted Report.4

III.
Argument

CCSAO fails to state any basis upon which the Commission could grant relief under its

own Rules of Practice (83 Ill. Admin. Code § 200.10 et seq.) and/or other applicable authority

(see, e.g., Ill. S. Ct. Rule 219), because Nicor has not refused or failed to comply with any rule or

order relating to discovery in this proceeding.

CCSAO appears to argue that Nicor has breached the parties’ Proprietary Agreement

through the issuance of the Press Release.  While merely summary in its approach to the facts

and the law, the Motion seems to argue that the Press Release incorporates information contained

in the Report, which was designated as confidential.  Consequently, at least according to

CCSAO, Nicor should have been barred from issuing the Press Release on October 29, 2002 and,

presumably, the redacted Report, which was released to the public and the SEC the following

day.

                                                
4  Certain of the documents for which Nicor withdrew its confidential designation previously were subject to
objection by CCSAO.  These include:  NIC 3311 (attached to the Report at App. 2 as NIC 49918) and NIC 3657-
3668 (attached to the Report at App. 7 as NIC 49926-49937).  CCSAO’s Motion was served prior to Nicor’s release
of the redacted Report and does not address these documents, which were not referenced in the Press Release.
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Even a cursory review of the Proprietary Agreement shows that CCSAO’s argument is

unsupported.  The Proprietary Agreement allows Nicor and other parties to designate their own

documents produced in discovery in this proceeding as confidential and binds the other

signatories to treat such documents accordingly.  (See Ex. A, ¶ 1).  The Proprietary Agreement

also allows Nicor and other parties to waive such confidential designation as to their own

documents and releases the other signatories from their confidentiality obligations as to such

documents.  (Id.)  Nicor notes that it has withdrawn its confidential designation as to numerous

documents in this proceeding without objection from CCSAO.  (See “Summary of Facts” above).

Thus, CCSAO has not identified and cannot identify any provision of the Proprietary Agreement

that Nicor has violated or could have violated through the issuance of the Press Release, because

the Proprietary Agreement does not limit Nicor’s or any other party’s ability to release its own

confidential information.

Compounding this error, CCSAO seeks to recover among other unwarranted forms of

relief unspecified costs it may have incurred activities associated with CCSAO’s objection to

certain documents designated by Nicor as confidential in this docket.5  CCSAO’s attempt fails on

two levels.  First, CCSAO has not supported and is not entitled to recovery of any such costs,

because CCSAO has not incurred any such costs based on Nicor’s violation of any rule or order

relating to discovery in this proceeding.  (See above).  Second, neither the Press Release nor the

Report, which are the basis of CCSAO’s motion (such as it is), ever were subject to CCSAO

objections and related motion practice and CCSAO incurred no costs associated with these

materials.  As previously noted (see n. 3 above), the Company and its counsel in this docket did

                                                
5  CCSAO has provided no supporting documentation (by affidavit or otherwise) in support of this request, however,
Nicor understands that CCSAO is seeking to recover costs that may be associated with its August 8, 2002 Motion to
Make Public Nicor’s Data Responses (filed jointly with CUB) and the subsequent briefing, hearings, and related
activities in this docket.  (See “ Summary of Facts” above).
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not prepare the Report and were not privy to its contents prior to October 28, 2002, when the

independent counsel delivered the Report to the special committee of outside directors and

presented it to Nicor Inc.’s full Board.  The Press Release issued the following day, and two days

later, the redacted Report was released to the public and filed with the SEC.6

In sum, even if CCSAO were able to show some discovery violation by Nicor related to

the issuance of the Press Release—which it cannot—the costs sought by CCSAO under its

Motion related to CCSAO’s objections to Nicor’s designation of confidential documents in this

proceeding are without support.

IV.
Conclusion

For all the foregoing reasons, Nicor respectfully requests that the Commission deny

CCSAO’s Motion for Sanctions and grant such other relief as is just and proper.

Dated:  November 12, 2002
Respectfully submitted,

NORTHERN ILLINOIS GAS COMPANY
D/BA/ NICOR GAS COMPANY

By:                                                                   
        One of their attorneys

John E. Rooney Russ Strobel
Thomas A. Andreoli Nicor Gas Company
Sonnenschein Nath & Rosenthal 1844 West Ferry Road
233 South Wacker Drive Naperville, Illinois 60563
Chicago, Illinois 60606 (630) 305-9500
(312) 876-8000 rstrobe@nicor.com
jrooney@sonnenschein.com
tandreoli@sonnenschein.com

                                                
6  Nicor notes that, while it has no agreement with CCSAO requiring Nicor to maintain any of Nicor’s own
documents or information disclosed in this proceeding as confidential, the Company’s corporate parent, Nicor Inc.,
has certain public reporting obligations including under the Federal securities laws.  The timing and dissemination of
the Press Release and redacted Report were intended to be consistent with these obligations.
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John E. Rooney


