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1                   (Whereupon the following

2                   proceedings were had out of

3                   in camera.)

4 JUDGE CASEY:  We are still on the record.

5 Though I understand that there may be further

6 requests for confidential treatment, we have no

7 requests before us or no objections to such requests

8 before us.

9 We find ourselves about three, three and a half

10 months into the discovery process and I think at

11 some point here, if not today we need to enter some

12 sort of a final discovery schedule.  If there is

13 particular reasons why that can't be done, we want

14 to hear it, but otherwise all we have been doing

15 from the bench is treading water for the last three

16 months and we need to know whether or not we're

17 going to make it to the other side of the pool.

18 MR. KELTER:  Your Honor, I think the position

19 that we're in is that we were trying to wait to do

20 depositions until we had answers to all the data

21 responses from the company.  I'm not sure if the

22 company can give us a clear answer as to when they
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1 will have everything to us, but we're pretty much

2 ready to start deposing company witnesses and we can

3 sit down with the company and start discussing a

4 schedule very soon.

5 JUDGE CASEY:  Well, I don't know what's

6 outstanding, there are no motions to compel before

7 us.  So I don't know if they're delinquent or if

8 something has just been issued we're still --

9 MR. KELTER:  Your Honor, part of the problem is

10 that almost all of the answers come with a final

11 sentence that says, Investigation continues, and we

12 keep getting more boxes of material.  So it's

13 difficult for us to know, too.

14 MR. PERA:  Are there more boxes in the works?

15 MR. ANDREOLI:  I believe we're under an

16 obligation to supplement and to make every effort to

17 do so.  I would tend to agree with the purposes of

18 finality that the company could continue its

19 investigation ad infinitum.  That might not be the

20 most sufficient use of anybody's time.  We could set

21 over for a very brief status and the company could

22 provide a report for your Honors as to -- and we
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1 could confer with counsel prior to that as to what,

2 if anything, is outstanding.  I tend to agree that a

3 cutoff as to fact discovery at some point is

4 probably appropriate and just to make this more

5 interesting I'd like to raise a related procedural

6 question going to what we have done today and last

7 week which goes to interlocutory appeals, if any,

8 that either party may raise.

9 We had understood that there was an automatic

10 21-day stay pending that there was -- and during

11 that period or at the end of that period

12 interlocutory appeals would need to be filed.  We've

13 now got three dates that I'm aware of that we have

14 had hearings which could give rise for an

15 interlocutory appeal, we had a hearing on the 26th,

16 a hearing yesterday and a hearing today which could

17 lead to three sets of filings for interlocutory

18 appeal by any party.  We're just putting this out

19 there for comment and for your Honors guidance.  We

20 can certainly -- I don't don't know if we're going

21 to file even one, but we can certainly file up to

22 three interlocutory appeals.  In order to meet that
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1 schedule I don't know if your Honors prefer if we

2 consolidated them, but if we could get some guidance

3 on that we'd appreciate it.

4 MR. KELTER:  Your Honor, when we initially

5 asked for interlocutory review of an ALJ ruling

6 earlier in this proceeding we were only given seven

7 days.  So given that you have already stated 21 days

8 it would be our position that that 21 days be in

9 effect from the first day of the hearing and even

10 from today that would still give parties, what, two

11 weeks to file for interlocutory review which would

12 seem to be enough time.  I mean, the arguments for

13 most of -- for decisions on our interlocutory

14 review, most of the argument would be the same, you

15 know, the case law the legal argument would be

16 basically the same.  So I don't see where we need to

17 go two, three weeks from today.

18 JUDGE CASEY:  Our prior ruling with respect to

19 this particular issue of whether or not or when

20 interlocutory reviews would be filed by was

21 21 days.  We're not going to reverse our ruling with

22 respect to that time frame.  The time frame that we
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1 gave is set out on our rules, and given this

2 particular aspect of the case and the sense of

3 urgency we would not delay this process by giving

4 the parties 21 days to decide whether or not they

5 are going to file their petition for interlocutory

6 review.  So our ruling will not change.  If you're

7 looking for a guidance as to when the clock runs,

8 the clock runs from the date of the ruling.

9 MR. ANDREOLI:  Thank you, your Honor.

10 JUDGE CASEY:  Now, back to discovery.

11 When was the last time a

12 discovery -- a data request was made?

13 MR. REICHART:  Your Honor, staff sent out some

14 additional data requests last week.  In addition, we

15 have been requesting from the company more

16 substantial additions to some narrative responses

17 that they had previously given to us.  So I do think

18 that continued discussions between us maybe later

19 this week would happen and perhaps a short date at

20 which time the company could report or provide a

21 report of what discovery is still outstanding and

22 what responses will be provided and when they could
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1 be provided, that might be a helpful start.

2 JUDGE CASEY:  Mr. Kelter, Mr. Pera, when was

3 the last time you initiated discovery -- or data

4 requests.

5 MR. KELTER:  I believe for us our last set was

6 submitted ten days to two weeks ago and they were

7 short, they weren't the. . .

8 JUDGE CASEY:  Mr. Pera?

9 MR. PERA:  We haven't.  It would seem to me,

10 just from a litigator's point of view, that at some

11 point there has to be a cutoff on written discovery. 

12 Otherwise, I will agree with Tom, it can go on ad

13 infinitum.  I'm not trying to cutoff staff's rights

14 or anyone else's rights, but there has got to be an

15 end just from a practical point of view.  I mean,

16 we're getting boxes after boxes after boxes and, you

17 know, I don't want to foreclose staff's right to do

18 what they think they need to do, but maybe if they

19 do get together, but I'm sitting here thinking 14,

20 21 more days for written or for sending out any

21 additional written and then let's move on.

22 MR. KELTER:  I would respectfully disagree with
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1 Mr. Pera on this issue only because with 46,000

2 pages of documents I think it's a little bit tough

3 to say that as you go through these documents you're

4 not missing anything that may come up that may

5 warrant some type of limited data request in the

6 future.  So I'd hate to cut it off completely and

7 yet I understand the need to get a grip on this.

8 I don't know why -- I mean, CUBs position and I

9 thing Cook County's position was that we didn't want

10 to do depositions while there was a lot of data

11 requests outstanding.  That doesn't mean that we

12 can't started doing it when there still may be one

13 or two that trickle in over a long period of time. 

14 I mean, I think we have used good faith today and we

15 would use good faith further not to keep submitting,

16 you know, significant numbers of data quests.

17 So I don't know how to balance all of it, but I

18 did want to state that concern that to cut it off

19 completely given the massive amount of information

20 we have received, we would not be in favor of that.

21 JUDGE CASEY:  Well, there will be a cutoff.  It

22 may not be imposed today, but there will be a
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1 cutoff.  Mr. Andreoli, I don't know what -- maybe

2 you can help me with this, I don't know what giving

3 us another short date is going to do other than the

4 fact that maybe you would have answered staff's

5 outstanding data request and CUB's outstanding data

6 request.  I don't even know if they're outstanding,

7 but they made data requests a couple weeks ago.  So

8 perhaps a couple week date we would know whether or

9 not those data responses have been made and the

10 status of staff's request and response to be given

11 then.

12 MR. ANDREOLI:  I think a couple week date would

13 be fine.  As soon as your Honors would like us back

14 here to report we'll be here and we can do that.

15 MR. KELTER:  I don't know if this helps

16 anything, but we have made almost a complete run

17 through the last four boxes of data requests that I

18 alluded to in a conversation with Mr. Andreoli and a

19 message that I left for you about our inability to

20 resolve where we are in terms of our discovery

21 disputes.  I think we would be able to be ready to

22 talk to the company within two or three days about
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1 what those disputes are and see if we can get them

2 resolved.  So if we would be able to come back here,

3 say, by the end of next week and determine -- for a

4 status that we could cancel if there are no further

5 disputes.  I don't know how that sounds to the

6 company.

7 MR. ANDREOLI:  I understand what you're saying. 

8 We'd certainly like to get any outstanding disputes

9 resolved.  One alternative which places the burden

10 on all counsel is if perhaps we can confer and see

11 if we can propose to your Honors a discovery cut off

12 date.

13 MR. KELTER:  Can we go off the record for a

14 second here?

15 JUDGE CASEY:  Yes.

16                   (Discussion off the record.)

17 JUDGE CASEY:  While off the record a discussion

18 was had as to discovery matters, in particular a

19 discovery cutoff as well as -- both for written as

20 well as a schedule or timeframe for depositions.

21 This matter will be continued to November 8th

22 at 10:00 a.m. for a discovery status at which time
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1 the parties would either present the ALJs an agree

2 upon a discovery cutoff schedule.  If an agreement

3 is not able to be achieved, the parties will report

4 fully as to the extent of the outstanding discovery

5 as well as the need for additional discovery with

6 respect to data requests.

7 I'd also ask that the parties report to the

8 ALJs if there is an agreement as to depositions,

9 what amount of time is going to be needed and the

10 approximate amount of witnesses that will need to be

11 deposed or have agreed upon to be deposed.

12 This matter is continue to

13 November 8th at 10:00 a.m.

14                   (Whereupon the above-entitled

15                   matter was continued

16                   to November 8, 2002

17                   at 10:00 a.m.)
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