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1                  BEFORE THE
          ILLINOIS COMMERCE COMMISSION

2
IN THE MATTER OF:               )

3                                 )
ILLINOIS COMMERCE COMMISSION,   )

4 On Its Own Motion,              )
         vs.                    )

5 NORTHERN ILLLINOIS GAS COMPANY  )
d/b/a NICOR GAS COMPANY         )  

6                                 ) No. 02-0067
Proceeding to review Rider 4,   )

7 gas cost, pursuant to Section   )
9-244(c) of the Public          )

8 Utilities Act.                  )
                  Chicago, Illinois

9                   September 4th, 2002

10

11          Met pursuant to notice at 10:00 a.m.

12

13 BEFORE:

14     

15      MS. LESLIE HAYNES and MR. PHILLIP CASEY,

16      Administrative Law Judges

17

18 APPEARANCES:

19      SONNENSCHEIN, NATH & ROSENTHAL
     MR. JOHN ROONEY and

20      MS. SARAH NAUMER
     233  South Wacker Drive, Suite 8000

21      Chicago, Illinois 60606
         Appearing for Nicor;

22
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1 APPEARANCES  (Continued)

2      MR. ROBERT KELTER
     208 South LaSalle Street, Suite 1760

3      Chicago, Illinois 60606   
         Appearing for Citizens Utility Board;

4
     MR. MARK PERA and

5      MS. MARIE SPICUZZA
     69 West Washington, Suite 700

6      Chicago, Illinois 60602
         Appearing for Cook County;

7     
     MR. MARK KAMINSKI and

8      MS. JANICE DALE
     100 West Randolph

9      Chicago, Illinois 60601
         Appearing for State of Illinois;

10     
     MR. JOHN REICHART and

11      MS. JAN VAN QUALEN
     160 North LaSalle Street, Suite C-800

12      Chicago, Illinois 60602
         Appearing for staff.
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22 SULLIVAN REPORTING COMPANY, by
Barbara A. Perkovich, CSR
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1                   I N D E X

2                              Re-   Re-   By
Witnesses:      Direct Cross direct cross Judge

3 None.
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5

6

7

8
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10                 E X H I B I T S

11 Number        For Identification       In Evidence
None.
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1 JUDGE CASEY: Pursuant to the authority and

2 direction of the Illinois Commerce Commission we now

3 call Docket No. 02-0067.  This is the Illinois

4 Commerce Commission on its own motion versus

5 Northern Illinois Gas Company d/b/a Nicor Gas

6 Company.  This is a proceeding to review Rider 4,

7 gas costs, pursuant to Section 9-244, sub C, of the

8 Public Utilities Act.

9 May we have the appearances for the record,

10 beginning with the company.

11 MR. ROONEY: On behalf of Nicor Gas Company John

12 Rooney and Sarah Naumer, firm of Sonnenschein, Nath

13 and Rosenthal, 233 South Wacker Drive, Suite  8000,

14 Chicago, Illinois 60606.

15 MR. KELTER: On behalf of the Citizens Utility

16 Board, Robert Kelter, 208 South LaSalle, Suite 1760,

17 Chicago 60604.

18 MR. PERA: For the the Cook County State's

19 Attorney's Office, Mark Pera and Marie Spicuzza, 69

20 West Washington, Suite 700, Chicago 60602.

21 MR. REICHART: Appearing on behalf of the staff

22 of the Illinois Commerce Commission, John Reichart
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1 and Jan Van Qualen, 160 North LaSalle, Chicago

2 Illinois.

3 MR. KAMINISKI: On behalf of the people of the

4 State of Illinois, Janice Dale and Mark Kaminiski,

5 Illinois Attorney General's Office, 400 Randolph

6 Street, Chicago, Illinois 60601.

7 JUDGE CASEY: Let the record reflect there are

8 no further appearances.  This record comes before us

9 today on status for discovery, specifically.

10 Back in July we asked for initial discovery be

11 tendered in a timely manner and response or replies

12 to that data discovery be done in a timely manner. 

13 We are just checking to see what the status is on

14 discovery.  So, Mr. Rooney.

15 MR. ROONEY: Thank you, Judge.  To date, Nicor

16 has received 165 individual requests with certain

17 subparts.  Nicor has produced 15,611 pages of

18 documents.  We have received eight sets of data

19 requests from staff, two sets from Citizens Utility

20 Board and two sets from the Attorney General's

21 office.  The AG's last set was delivered to us last

22 Friday on the 30th, and staff's last set was
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1 delivered to us on Thursday, last Thursday, which

2 was the 29th of August.

3 We have responded to staff's first set, second

4 set, third set, fourth set, except for two

5 questions. We responded to CUB's first -- since

6 reopening, CUB's first set, which is actually their

7 fourth set of data requests.  And we are set to

8 produce this week our narrative responses to staff's

9 fifth set of DR's, as well as CUB's second set,

10 which is identified as the fifth set.

11 In addition, we are continuing to produce

12 certain documents that were spawned from the initial

13 data requests that were propounded us, both by staff

14 and by the Citizens Utility Board.

15 All that being said and done, assuming no

16 further data requests were received, we would be in

17 a position to wrap up all answers, and document

18 production, we believe, by the end of this month. 

19 The data request narratives would be completed

20 earlier and the boxes would be wrapped up as well. 

21 So that's our status at this point.

22 We have been in consultation with staff and CUB
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1 and briefly with the AG with regard to discovery. 

2 We appreciate their patience with regard to some of

3 our responses, but we've been working

4 on -- we've been trying to work to meet their time

5 frames, which is usually around a two week

6 turnaround.

7 JUDGE CASEY: Thank you, Mr. Rooney.

8 Mr. Reichart, Mr. Kelter is that an accurate

9 description of what the status of discovery is, or

10 do you have any modifications or any additions?

11 MR. KELTER: Well, we are still working with the

12 Company on getting some issues resolved, including

13 identification of respondents.  So I would say

14 that's fairly accurate.  I would not say there

15 haven't been some minor problems, but we are still

16 trying to resolve those.

17 MR. REICHART: I would agree, and the Company is

18 working on providing some supplement responses to

19 some requests, but they have been coming.

20 JUDGE CASEY: The discovery that is currently

21 outstanding, then, is staff's fifth and CUB's

22 reopening second.  Is this, I don't know quite how
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1 to describe it, is this responsive to many of the

2 data requests that you had already received and

3 therefore you are asking for additional or new

4 information?

5 What I'm trying to get at is Mr. Rooney

6 indicated he thought they could have their responses

7 done here within the next few weeks.  I'm trying to

8 figure out whether or not we are intending to have

9 another round of discovery beyond the responses that

10 he has.

11 MR. KELTER: Well, we are submitting additional

12 discovery today, another set.  I've already

13 discussed it with Mr. Rooney, and neither of us

14 anticipates that this is going to be burdensome on

15 the company.

16 MR. ROONEY: And I would say, Judge, just to

17 clarify, one, there are -- we are responding to that

18 staff fifth set this week.  There is also a sixth,

19 seventh and eighth set.  I would say -- with the

20 eighth set being received last Thursday, the 29th. 

21 Most, I would say the vast majority, of the

22 follow-up DR's have been issue specific, document
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1 specific, following up from our document production

2 or clarifications.

3 MR. KELTER: To more completely answer your

4 question, I think from our perspective most of the

5 follow up we want to do we would like to do in

6 depositions.  So we haven't done a lot of follow-up

7 questions asking for explanations or things like

8 that.

9 JUDGE CASEY: Okay.

10 MS. VAN QUALEN: And your Honor, it's likely

11 that staff will have some additional data requests.

12 JUDGE CASEY: Beyond their fifth, sixth and

13 seventh set and eighth?

14 MS. VAN QUALEN: Yes.

15 JUDGE CASEY: Okay.  And is that dependent upon

16 the answers that you may receive in 5, 6, 7 or 8, or

17 is this based on some discovery that you've already

18 received?

19 MS. VAN QUALEN: Both.  As our analysis

20 continues additional questions tend to crop up.  As

21 they've been cropping up, we've been sending off

22 data requests.  But we expect that there will be
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1 additional questions.

2 JUDGE CASEY: Based on the status report that

3 we've been given, with respect to discovery, so that

4 we are kept abreast of the occurrences, we would

5 suggest that the parties reconvene for a status in

6 the first week of October, so just to let us know

7 what the responses were, and what new discovery will

8 be tendered, that is as far as written data

9 requests.  Without even going to the issue of

10 depositions, of trying to get written discovery

11 complete first.  We'll go off the record right now.

12               (Whereupon, there was an

13               off-the-record discussion.)

14 JUDGE CASEY: While off the record discussion

15 was had as to a continued status date.  Having spoke

16 to the parties, we've selected October 1st, 2002 at

17 10:00 a.m.  does anybody have a scheduling conflict

18 with respect to that day?

19 MR. ROONEY: No.

20 MR. PERA: No.

21 JUDGE CASEY: Okay, then this matter will be

22 continued to that date and time for status.
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1 Before going off the record today we wanted to

2 also address a motion that had been filed by the

3 Citizens Utility Board and Cook County State's

4 Attorney's Office.  Specifically that motion is

5 titled, Motion of the Citizens Utility Board and the

6 Cook County State's Attorney's Office, to Make

7 Public Nicor's Data Responses.  That was filed with

8 the clerk.

9 In response thereto, Nicor filed its response

10 to the motion, and CUB and Cook County filed a

11 reply.  We have reviewed the motion, the response

12 and the reply, as well as the attached proprietary

13 agreement that was made a part of the Company's

14 response in CUB and Cook County's reply.

15 Having reviewed those documents, we would rule

16 as follows:  Under the proprietary agreement,

17 parties have the right to contest the designation by

18 another party as to whether or not a document should

19 be treated confidential.  That permission to contest

20 does not necessarily shift the burden to the

21 contesting party to disprove the confidential

22 status.
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1 However, having taken a look at the agreement

2 of the parties as well as the arguments made by the

3 parties, and given the shear amount of data that's

4 being tendered in discovery, we will have a motion

5 call to review the documents, and specifically those

6 documents which CUB or Cook County believe is not or

7 should not receive confidential designation.

8 That is not to be confused with a shifting of

9 the burden.  We are simply asking for judicial

10 economy that the movants identify the documentation

11 which they find objectionable, the Company still

12 would then have the burden of proving that they

13 should receive confidential or proprietary status.

14 Having said that, there are a great amount of

15 documents that have been tendered in discovery,

16 there are a great amount of documents that have been

17 designated as confidential by the Company.  Given

18 the motion itself, there are no specific documents

19 referenced thereto, or therein.  So if CUB and

20 County need time in which to compile a list of which

21 documents they find objectionable, we will grant

22 that opportunity.
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1 Perhaps you can tell us now whether or not you

2 already have that list compiled or how much time you

3 are going to need so that we can set this for a

4 motion call.

5 MR. PERA: Not to be argumentative, but just to

6 make a point, if the burden is the Company's, vis a

7 vie the designation of these documents as

8 confidential, and if they go through 15,000 pages of

9 documents and stamp every one as confidential, it

10 seems to me that there is also an element of good

11 faith here on their part that the documents that

12 they have stamped as confidential they have a good

13 faith basis to assert that privilege.

14 And so it would seem to me that the company

15 should be required to go back through though

16 documents, make the determination that they are all

17 in fact confidential, and then tender them to you to

18 go through.  Because if we go through 15,000 pages

19 of documents and determine that 7,000 of them are

20 not confidential, it would seem to me that the

21 attorneys' fees, costs and everything else are going

22 to be enormous on our part.
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1 So I'm just opening that up to you as a

2 suggestion.  The Company may want to stand on those

3 documents on that designation.  In which case, I

4 would think that we would be open to, you know, if

5 I've got four lawyers spending 50 hours going

6 through 15,000 pages of documents and you decide

7 that 7,000 of them there is no way that they are

8 confidential, there are ramifications for that, I

9 would think.

10 JUDGE CASEY: As we stand here today, before us,

11 there has not been one document that has been shown

12 that shouldn't have received confidential status. 

13 Under your agreement it specifically says this

14 agreement does not waive any party's right to

15 contest the designation of any particular document. 

16 It's your agreement, that's what you guys entered

17 into.

18 If you want to contest the designation of a

19 particular document you have to identify it.  If,

20 and I'm just saying if, there is a showing of bad

21 faith or an abuse in the discovery process, that

22 will be dealt with accordingly.
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1 MR. PERA: Thank you.  So if the Company wanted

2 to avail themselves of the opportunity to maybe go

3 through these again to make sure they are all, in

4 fact, confidential, it may not be a bad idea.

5 MR. ROONEY: And I would be happy to also take

6 phone calls from yourself with regard to any

7 particular documents.

8 MR. PERA: Well, that's what I'm trying to

9 avoid, John.

10 MR. ROONEY: While we are on the record, I'll

11 just state, we'll go back and we'll look again, but

12 we are confident the first time, for several

13 reasons, which I won't belabor the record, but we

14 will look at it again.

15 MR. PERA: I'm not trying to be argumentative, I

16 was just trying to raise a point with you, Judge.

17 JUDGE CASEY: And I believe the point was made

18 in briefs.  But whether the Company decides to

19 review what they've designated as confidential or

20 privileged, that's up to them.  As we stand here

21 today, tell me how much time you want to take a look

22 at the documents, or to provide us with a list of
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1 documents that you find objectionable.

2 MR. KELTER: Can you give us a second?

3 JUDGE CASEY: We're off the record.

4               (Whereupon, there was an

5               off-the-record discussion.)

6 JUDGE CASEY: While off the record discussion

7 was had as to the time frame by which the movants

8 would be able to tender a list of documents they

9 identify as objectionable with respect to their

10 confidential or privileged designation by the

11 company.

12 The movants indicate that they can have that

13 list prepared by the 17th of September.  If after

14 their review they find a document or documents that

15 they find objectionable, then we will have a motion

16 call beginning on September the 26th at 10:00 a.m.,

17 and we have that whole day blocked off for that.  If

18 necessary, there will be a continued motion called

19 on October 1st at 10:30 a.m., that will follow our

20 status of 10:00 a.m. on that day.

21 Is that the understanding of the parties?

22 MR. ROONEY: Yes.
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1 MR. PERA: Yes, your Honor.

2 JUDGE CASEY: Is there anything further while we

3 are still on the record?  Okay, we will see

4 everybody at the end of the month.

5               (Whereupon the above-entitled

6               matter was continued to October 1st,

7               2002 at 10:00 a.m.)
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