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REPLY OF THE CITIZENS UTILITY BOARD AND COOK COUNTY STATE’S 
ATTORNEY’S OFFICE TO NICOR’S RESPONSE TO THE MOTION TO MAKE 

PUBLIC NICOR’S DATA RESPONSES 
 

INTRODUCTION 
 

On August 8, 2002 the Citizens Utility Board (“CUB”) and the Cook County 

State’s Attorney’s Office (“CCSAO”) filed a Motion to remove the wholesale 

confidential designation of Nicor’s data responses.  CUB filed the Motion in response to 

Nicor’s designation of all 8,868 pages of its data responses, with the exception of two 

employee lists, as “confidential.”   

 In its Motion CUB/CCSAO argue that: (1) there is a strong presumption against 

confidential and proprietary designations for documents in public proceedings; (2) Nicor 

has not put forth any affirmative evidence demonstrating the need for confidentiality; and 

(3) the documents do not contain the type of information which is entitled to protection. 

CUB/CCSAO Motion at 2.  Nicor responds that CUB/CCSAO signed a Proprietary 

Agreement that gives the company the right to designate anything it wants as 
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confidential, and shifts the burden to CUB/CCSAO “to demonstrate why such documents 

should not be accorded confidential treatment.” Nicor Response at 1.  

 As explained below, the Proprietary Agreement does not give Nicor the right to 

designate public documents confidential and it does not shift the burden of proof to 

CUB/CCSAO.  Moreover, Nicor’s Response contains numerous misstatements regarding 

CUB/CCSAO’s position in this proceeding and the relevant law.  CUB/CCSAO also note 

that Nicor’s Response contains several assertions and defenses of its position which the 

company is raising for the first time, despite several phone calls from CUB when the 

company had every opportunity to discuss this issue. 

ARGUMENT 
 
 
 In every proceeding before the Commission, utilities ask intervenors to sign a 

confidentiality or proprietary agreement.  Upon the signing of such agreement, or the 

entry of a protective order, the company then gives the signatory access to discovery that 

it designates confidential.  Without the signing of the agreement, the utility can withhold 

such information from the intervenor.  The agreements do not change the rights of the 

parties unless language in the agreement specifically outlines the change. 

 
I. THE CONFIDENTIALITY AGREEMENT DOES NOT CHANGE 

NICOR’S BURDEN OF PROOF 
 
 

 According to Nicor, the agreement signed by CUB/CCSAO does, in fact, alter the 

parties’ rights.  In its Response Nicor asserts, “The Agreement also provides that a party 

may contest the “confidential” designation of documents, but that burden is on said party 

to demonstrate why such documents should not be accorded confidential treatment.” 

Nicor Response at 1.  Tellingly, Nicor cites no provision in the Proprietary Agreement 
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that shifts the burden of proof to CUB/CCSAO. In fact, the key paragraph of the 

document states the opposite: 

This Agreement establishes a procedure for permitting access to 
designated material that Nicor or the Signatories claims contains 
information which is confidential or proprietary or a trade secret and 
shall not be construed as an agreement by the parties that any 
document or data provided under the terms of this Agreement in 
fact contains confidential or proprietary or trade secret information.  
This Agreement does not waive any party’s right to contest the 
designation of any particular document or data as containing 
confidential, proprietary or trade secret information. 
 

Proprietary Agreement, ¶7. (emphasis added) (Attached).   

The key language states that the agreement “shall not be construed as an agreement by 

the parties that any document or data provided under the terms of this Agreement in fact 

contains confidential or proprietary or trade secret information.”  Clearly, this states there 

is no presumption of confidentiality based on the designation by Nicor.   

Nicor also ignores the last sentence of the paragraph, which states, “This 

Agreement does not waive any party’s right to contest the designation of any particular 

document… .” This sentence acknowledges that CUB/CCSAO have the right to contest 

the designation.  The right to contest the designation of material as confidential includes 

entitlement to an explanation from the Company regarding its designations.  Nowhere 

does the Agreement qualify this right by stating that the party contesting the designation 

must prove the document does not contain confidential information.  Hence, the 

Commission must reject Nicor’s assertion that the burden of proof falls on CUB/CCSAO 

to demonstrate which documents are not confidential, and limit its review to the question 

of whether the documents actually contain confidential information. 
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II. NICOR FAILS TO EXPLAIN WHY THE DOCUMENTS SHOULD 
BE CONSIDERED CONFIDENTIAL 

 
 
 Nicor’s Response does not address the issue of whether the documents actually 

contain confidential information.  The company instead argues that Nicor has not 

produced “public documents,” and that such documents have not been admitted into 

evidence, and may never become part of the record. Nicor Response at 8.  Thus, Nicor 

argues, the documents are “not subject to public disclosure.” Id. at 9.  Nicor further 

asserts that “CUB/CCSAO have failed to proffer any legitimate reason for allowing the 

public access to Nicor’s documents at this time.” Nicor Response at 11. 

 Nicor’s argument that discovery does not constitute “public documents” is not 

supported by the Public Utilities Act or case law, and in fact would set a precedent that 

would have significant ramifications for how the Commission conducts business.  Nicor 

does not cite to any section of the PUA that supports its claim because the PUA does not 

exclude discovery from the public forum.  Moreover, the Seventh Circuit Court of 

Appeals, citing FED. R. CIV. P. 26(c), has stated, “As a general proposition, pretrial 

discovery must take place in the public unless compelling reasons exist for denying the 

public access to the proceedings.” American Telephone and Telegraph Company v. 

Grady, 594 F.2d 594, 596 (7th Cir. 1978). 

 Nicor accurately quotes Skolnick v. Altheimer & Gray as stating: 

[Discovery is] not open to the public at common law, and, in general, 
conducted in private as a matter of modern practice.  Much of the 
information that surfaces during pretrial discovery may be unrelated, or 
only tangentially related, to the underlying cause of action.  Therefore, 
restraints placed on discovered, but not yet admitted, information are not 
a restriction on a traditionally public source of information.  Thus, it is 
important that a trial court be permitted to shield sensitive information 
from public view, so that the parties can marshal evidence in support of 
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their cases, and determine which issues should be pursued, and which 
should be abandoned. 

 

Skolnick v. Altheimer & Gray, 191 Ill. 2d 214, 730 N.E. 2d 4, 19 (2000).   

The key here is that the trial court has discretion to keep discovery private, it does not do 

so automatically.  The Supreme Court in Skolnick also states: 

Trial courts are invested with considerable discretion to supervise the 
course of discovery as the court deems appropriate. Atwood v. Warner 
Electric Brake & Clutch Co., 239 Ill. App. 3d 81, 88, 179 Ill. Dec. 18, 
605 N.E. 2d 1032 (1992).  The flexibility enjoyed by the trial courts in 
directing discovery extends to the entry of protective orders. May 
Centers, Inc. v. S.G. Adams Printing & Stationery Co., 153 Ill. App. 3d 
1018, 1021, 106 Ill. Dec. 891, 506 N.E. 2d 691 (1987).  Supreme Court 
Rule 201(c)(1) states:  
 
‘The court may at any time on its own initiative, or on motion of any 
party of witness, make a protective order as justice requires, denying, 
limiting, conditioning, or regulating discovery to prevent unreasonable 
annoyance, expense, embarrassment, disadvantage, or oppression.’ 166 
Ill. 2d R. 201(c)(1). 
 

Id. at 13.   

Again, the trial courts have discretion regarding whether discovery should be protected 

from public scrutiny.  In the instant proceeding, Nicor has been accused of submitting 

false testimony, and essentially, defrauding customers.  The public has a right to full 

access to the information submitted by the company, not just the information parties may 

choose to submit into evidence, unless the documents contain information that would 

subject the company to competitive harm. CUB/CCSAO Motion at 5.  Moreover, if Nicor 

demonstrates that any documents should be protected based on the legal standards for 

confidentiality and propriety, then the documents will not be made public.  CUB/CCSAO 

do not argue that the public should have access to all documents, only those that are not 

deserving of confidential treatment. 
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 When analyzing the current situation, the reason for making discovery open to the 

public is clear.  The public knows that allegations have been made that Nicor’s actions 

may have caused its customers to overpay for gas.  The public should have access to any 

documents that do not open the company to competitive harm.  Nicor is a public utility 

and the Commerce Commission has always conducted open proceedings.   

Ultimately, if the Commission accepts Nicor’s line of reasoning, once a party 

signs a confidentiality agreement, utilities would have the right to designate every 

document confidential.  Additionally, the more controversial the case or the more the 

utility wants to hide the facts from the public, the more likely it is the utility will attempt 

to designate all discovery confidential.  Public discussion of issues would be significantly 

limited until the time of hearing when documents are placed in the record, and even then 

documents not placed in the records could never be subject to public review.  Limiting 

public access to all discovery would put CUB and CCSAO in an untenable position.  As 

public entities with statutory responsibilities CUB and CCSAO’s work must be 

reviewable by the public, regardless of documents becoming part of the record.  For 

example, keeping discovery from the public would have a deleterious effect on any 

attempts to settle cases.  If discovery is confidential, CUB/CCSAO would be precluded 

from discussing any elements of the settlement with the public, and CUB/CCSAO cannot 

be in a position where a settlement cannot be held up for public scrutiny. 

 
III. NICOR MAKES SEVERAL ALLEGATIONS IN ITS RESPONSE 

THAT DISTORT THE ISSUES BEFORE THE COMMISSION 
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 In support of its argument that CUB/CCSAO have the burden of proving 

documents are not confidential, Nicor makes several inaccurate assertions.  First, Nicor 

argues: 

CUB/CCSAO have failed to identify any particular document, pursuant 
to paragraph 7 of the Agreement, that even would allow Nicor to begin 
the process of explaining why that particular document was confidential, 
proprietary or a trade secret. 
 

Nicor Response at 7.   

CUB/CCSAO submit that what Nicor wants them to do is ridiculous.  The company 

submits what is now up to 14,000 pages of documents in discovery response and places 

the burden on intervenors to tell the company which ones should not be confidential.  The 

normal process begins with Nicor determining which documents should be designated 

confidential in order to protect the company’s proprietary interests, and designating the 

documents confidential only if it can defend such designation.  Only after the company 

explains why a document is confidential, should intervenors be expected to respond and 

explain why it is not. 

 Nicor also claims that CUB/CCSAO, “as a practical matter has failed to even 

allow Nicor a chance to explain its designation of certain information.  Instead, 

CUB/CCSAO has issued a broad, general statement that 8,832 pages of documents 

produced in response to CUB’s fourth set of data requests have been designated 

‘Confidential.’” Nicor Response at 7.  Along the same lines, Nicor argues, 

“CUB/CCSAO did not comply with paragraph 7 of the Agreement in that they failed to 

identify any particular document that would allow Nicor to justify its designation.” Id. 

 Upon receipt of the initial discovery responses CUB immediately contacted Nicor 

to express concern regarding the designation of all data responses as confidential.  CUB 
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questioned whether the company, in fact, considered all the data responses confidential, 

pointing out that several documents, such as Nicor presentations to financial analysts and 

the company’s annual report, did not seem to meet any standard for confidentiality.  CUB 

also asked Nicor what standard it applied to determine the confidentiality of the 

documents. 

CUB waited several days for a response from the company, and ultimately, after 

repeating its request for an explanation, was told that Nicor considered all the data 

responses confidential, except for the names of company employees.  Nicor refused to 

identify any specific standard for determining confidentiality, and stated that all the 

documents contained business information the company wished to keep private.   

Until its Response to CUB/CCSAO’s Motion, Nicor never asserted its position 

that the confidentiality agreement gives the company the ability to designate all discovery 

confidential without meeting any standards.  Nor did the company indicate in any way 

that it would be willing to make any of the data responses other than the employee lists 

public.  As previously stated, paragraph 7 of the Proprietary Agreement does not set forth 

any requirements for parties challenging the confidentiality of a document and in no way 

shifts the burden to intervenors.  Hence, any suggestion that CUB/CCSAO failed to give 

Nicor an opportunity to explain its designation of material as confidential is 

disingenuous.  The Commission must reject any effort to paint CUB or CCSAO as acting 

inappropriately. 

 
IV. NICOR VIOLATES THE COVENANT OF GOOD FAITH AND 

FAIR DEALING 
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Every contract carries the implied covenant of good faith and fair dealing.  As the 

court notes in Dayan v. McDonald’s Corporation, “Problems relating to good faith 

performance typically arise when one party to the contract is given broad discretion in 

performance.  The dependent party must then rely on the party in control to exercise that 

discretion fairly.” Dayan v. McDonald’s Corporation, 125 Ill. App. 3d 972, 990; 466 N.E. 

2d 958 (1st Dist. 1984).  The court went on to state, “a party vested with contractual 

discretion must exercise that discretion reasonably and with proper motive, and may not 

do so arbitrarily, capriciously, or in a manner inconsistent with the reasonable 

expectations of the parties. (Foster Enterprises, Inc. v. Germania Federal Savings and 

Loan Association, 97 Ill. App. 3d 22, 30-31, 421 N.E. 2d 1375 (1981); Pierce v. MacNeal 

Memorial Hospital Association, 46 Ill. App. 3d 42, 51; 360 N.E. 2d 551 (1977).” Dayan 

at 991.   

Any time an intervenor signs a confidentiality/proprietary arrangement with a 

utility, the implied covenant of good faith and fair dealing plays a critical role in the 

agreement.  In the present case, CUB/CCSAO relies on Nicor to only designate 

documents as confidential if they truly contain confidential information.  CUB 

specifically discussed this situation with Nicor before signing the agreement and was 

assured by Nicor that the agreement would not change any parties’ rights in the ultimate 

determination of the confidentiality of documents.  By designating every data response, 

including such public documents as presentations to financial analysts and the annual 

report, “confidential,” Nicor has acted arbitrarily, capriciously, and in a manner 

inconsistent with the reasonable expectations of the parties, and has violated the covenant 

of good faith and fair dealing.     
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CONCLUSION 
 
 

 Nicor alleges that the Proprietary Agreement allows the company to designate all 

documents confidential and shifts the burden to CUB/CCSAO to demonstrate that 

documents should be made public.  The company, however, fails to demonstrate that the 

Agreement actually makes such statements.  Review of the Agreement supports 

CUB/CCSAO’s contention that the burden remains on Nicor to demonstrate why 

documents should be considered confidential. 

  Given the nature of this proceeding – the allegations of fraud against the company 

and the amount of money at stake - this proceeding should be conducted in the open to as 

great an extent as possible.   Given that Nicor has refused to explain why any of the 

documents in discovery contain confidential information, the Commission should grant 

CUB/CCSAO’s Motion to rescind the confidential designation.  

Dated: September 3, 2002   Respectfully Submitted, 

     CITIZENS UTILITY BOARD 

          By: ________________________ 
     Robert J. Kelter 
     Director of Litigation 
     Citizens Utility Board 
     208 S. LaSalle St., Ste. 1760 
     Chicago, IL 60604 
     (312) 263-4282 

 

 
 
 
 


