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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission  ) 
On Its Own Motion    ) 
      ) 
 v.     )  ICC Docket No. 02-0067 
      ) 
Northern Illinois Gas Company d/b/a Nicor ) 
Gas Company     ) 
      ) 
Proceeding to review Rider 4, Gas Cost,  ) 
Pursuant To Section 9-244(c) of the  ) 
Public Utilities Act    ) 
 

 
MOTION OF THE CITIZENS UTILITY BOARD AND THE COOK COUNTY 

STATE’S ATTORNEY’S OFFICE TO  
MAKE PUBLIC NICOR’S DATA RESPONSES 

 
  

Pursuant to 83 Ill. Adm. Code Section 200.430, the Citizens Utility Board, 

(“CUB”) and The Cook County State’s Attorney’s Office (“CCSAO”) file this motion to 

determine whether the documents submitted by Northern Illinois Gas Company, d/b/a 

Nicor Gas Company, (“NICOR”) in response to data requests by CUB are 

inappropriately labeled “Confidential” and “Confidential and Proprietary.” 

INTRODUCTION  

This motion results from Nicor’s delivery of data responses containing documents 

marked “Confidential” or “Confidential and Proprietary.”  Nicor has designated all 

information related to this proceeding confidential except for employee lists and 

organizational charts.  Out of 8,868 pages of documents supplied, Nicor has designated 

8,832 pages confidential.  While the proprietary agreement allows Nicor to designate 

documents as “confidential” or “proprietary,” Nicor’s designation does not make them 

so.  Only the Commission is authorized to enter orders protecting “the confidential, 
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proprietary, or trade secret nature of any data, information, or studies.”  83 Ill. Adm. 

Code Section 200.430; see also The Public Utilities Act 220 ILCS 5/4-404.  Nicor’s 

proprietary agreement specifically recognizes that a party’s right to contest the 

designation is not waived by the agreement. (Proprietary Agreement ¶ 7: ICC Docket No. 

02-0067).    

CUB and CCSAO’s objection to Nicor’s confidential designation of its data 

responses is based on the following arguments: (1) there is a strong presumption against 

confidential and proprietary designations for documents in public proceedings, (2) Nicor 

has not put forth any affirmative evidence demonstrating the need for confidentiality, and 

(3) the documents do not contain the type of information which is entitled to protection. 

 
I.   THERE IS A STRONG PRESUMPTION AGAINST DESIGNATING 

DOCUMENTS CONFIDENTIAL OR PROPRIETARY IN A PUBLIC 
PROCEEDING. 

 
  

The Public Utilities Act guarantees that except as otherwise provided, “all 

proceedings of the Commission and all documents and records in its possession shall be 

public records.”  220 ILCS 5/10-101.  This is consistent with the common law 

presumption that allows the public to “inspect and copy public records and documents, 

including judicial records and documents.”  Skolnick v. Altheimer & Gray, 191 Ill. 2d 

214, 230 (Sup. Ct. 2000) Quoting: Nixon v. Warner Communications Inc., 435 U.S. 589, 

597 (1978).  In Illinois, the legislature has even codified the public’s right to access such 

documents in the Clerk of the Courts Act.  705 ILCS 105/16(6) (West 1998).  The 

rationale for such clear protection of the public’s right to access is that it is essential to 

“insuring quality, honesty and respect for our legal system.” Skolnick, at 230 Quoting In 

re Continental Illinois Securities Litigation, 732 F.2d 1302, 1308 (7th Cir. 1984).   
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The need for access in this case is amplified by the nature of the proceeding.  

Nicor is a public utility which services millions of customers.  These customers have a 

right to know how the company is conducting its operations and the basis for its rates.  

This is especially true when there have been allegations of impropriety levied against the 

company.  Under these circumstances, it is critical that the Commission adhere to its own 

goal of protecting the “integrity of the fact-finding process,” by supporting a policy of 

transparency.  83 Ill. Adm. Code 200.25(a).  Preventing disclosure of the data responses 

is contrary to a policy of transparency and interferes with the public’s right to access 

information regarding public utilities. 

 

II.  NICOR HAS NOT PUT FORTH ANY AFFIRMATIVE EVIDENCE 
DEMONSTRATING THE NEED FOR CONFIDENTIAL TREATMENT 
OF ITS DOCUMENTS. 
 

Nicor failed to demonstrate that the documents produced as data responses 

contain confidential or proprietary information or that there is a need to protect them.  

When asked by CUB to explain why each document is confidential, Nicor responded 

with a broad, generalized answer that the documents contain confidential financial 

information.  In order to overcome the presumption of public access, the party seeking 

protection bears the burden of establishing a compelling reason to restrict access.  In Re 

The Marriage of Johnson, 232 Ill. App. 3d 1068, 1072-73 (4th Dist. 1992).  Moreover, 

any subsequent protective order must be drafted in the least restrictive manner.  Id.   

While Nicor has drafted a proprietary agreement governing Docket No. 02-0067, the 

agreement states that no party has waived its right to challenge the designation of 

documents provided under the terms of the agreement, and Nicor specifically recognizes 
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the exclusive authority of the ALJ to determine the confidential status of documents.  

(Proprietary Agreement at ¶¶ 1, 7). 

 In addition to not putting forth any compelling reason for labeling its data 

responses confidential, Nicor has assumed the confidentiality of its documents and has 

not moved for a ruling by the ALJs.  This is inconsistent with the Commission’s Rules of 

Practice which state:  

A document submitted and marked as proprietary shall be afforded 
proprietary treatment pending the timely submission of a motion to protect 
the confidential, proprietary or trade secret nature of that document and a 
ruling on that motion by the Commission or Hearing Examiner. 

 
83 Ill. Adm. Code 200.430(c). 

In order to comply with this requirement, CUB and CCSAO note that Nicor must 

demonstrate an independent basis for the protection sought for each document.  Nicor has 

not done this, choosing instead to label each document produced (exceptions noted supra) 

confidential.   Ironically, Nicor opposed CUB’s motion for a protective order earlier in 

the proceeding using this very argument.  See Response Of Northern Illinois gas 

Company to The Motion For Protective Order Of Citizens Utility Board p. 3.  Nicor went 

on to caution the Commission about granting protective orders “with reckless abandon” 

and the need for a “requisite showing of good cause necessary to overcome… the healthy 

mistrust of protective orders.”  Id. at p.5.  Nicor must not be allowed to employ this 

double standard. 

 
III. THE DOCUMENTS DO NOT CONTAIN THE TYPE OF INFORMATION 

ENTITLED TO PROTECTION. 
 

 
CUB and CCSAO’s review of the documents submitted as data responses indicate 

that few, if any, contain information that would entitle Nicor to protection based on the 
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confidential or proprietary nature of the contents.  Though it is difficult to know with 

certainty what standard Nicor will use to support its current designation for the data 

responses, it is clear that Nicor will be unable to meet the standards set forth by 

exemption 7(1)(g) of the Illinois Freedom of Information Act (FOIA).  Under FOIA 

7(1)(g), an Illinois appellate court has held that “information is confidential only if 

disclosure would either inflict substantial competitive harm on the supplier of the 

information or impair the recipient agency’s ability to induce people to submit similar 

information to it in the future.”  Cooper v. Illinois Department of Lottery, 266 Ill. App. 

3d 1007, 1012-13 (1st Dist. 1994).  In order to prove substantial competitive harm, 

specific factual or evidentiary material must demonstrate (1) the person or entity from 

which the information was obtained actually faces competition and (2) substantial harm 

to a competitive position would likely result from disclosure.  Id.  

Given that Nicor is a public utility that has voluntarily opened its service territory 

to competition and does not itself compete to retain customers, it is unlikely that the 

disclosure of data responses would subject Nicor to the substantial harm required for a 

protective order.   It is not sufficient that information contained in the documents would 

be embarrassing or harm the company's reputation if publicly disclosed.  Brown and 

Williamson Tobacco Corp v. Federal Trade Commission, 710 F.2d 1165, 1180 (U.S. 

Distr. Ct. 6th Cir. 1983).  Nicor’s desires to maintain the secrecy of information relevant 

to possible fraudulent activities should not be the basis for the Commission to abandon 

the transparency called for throughout Public Utilities Act.  The company must actually 

meet the relevant legal standards. 
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CONCLUSION 

For the foregoing reasons, CUB and CCSAO request that the Commission remove 

the “Confidential” and “Proprietary” designation from Nicor’s data responses, allowing 

such data responses be placed in the public domain.  

 

Dated: August 8, 2002   Respectfully Submitted, 

     CITIZENS UTILITY BOARD 

          By: ________________________ 
     Robert J. Kelter 
     Director of Litigation 
     Citizens Utility Board 
     208 S. LaSalle St., Ste. 1760 
     Chicago, IL 60604 
     (312) 263-4282 
       
 


