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1 JUDGE CASEY: Pursuant to the authority and

2 direction of the Illinois Commerce Commission, we

3 now call Docket No. 02-0067.

4 This is the Illinois Commerce Commission on its

5 own motion versus Northern Illinois Gas Company

6 d/b/a Nicor Gas Company.  This is a proceeding to

7 review Rider 4 gas costs pursuant to Section 9-244,

8 sub C, of the Public Utilities Act.

9 May we have the appearances for the record,

10 please.

11 MR. ROONEY:  On behalf of Northern Illinois Gas

12 Company d/b/a Nicor Gas Company, John Rooney, the

13 firm of Sonnenschein, Nath & Rosenthal, 233 South

14 Wacker Drive, Suite 8000, Chicago, Illinois, 60606.

15 MR. REICHART:  Appearing on behalf of the staff

16 of the Illinois Commerce Commission, John Reichart

17 and Janice Von Qualen, 160 North LaSalle, Chicago,

18 Illinois, 60601.

19 MR. KELTER:  On behalf of the Citizens Utility

20 Board, Robert Kelter, 208 South LaSalle, Suite 1760,

21 Chicago, 60604.

22 MR. PERA:  Mark Pera, P-e-r-a, and Leijuana
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1 Doss, Cook County State's Attorney's Office, 69 West

2 Washington, Suite 700, Chicago, 60602.

3 JUDGE CASEY:  Let the record reflect there are

4 no further appearances.

5 This matter comes before us today on status. 

6 We called this status for a few reasons.

7 First off, we were in the process of some

8 discovery.  We'd like an update as to what's going

9 on with discovery.

10 MR. ROONEY:  Your Honor, on Friday, pursuant to

11 the data requests that were received the week of

12 July 4th, we propounded two boxes worth of material

13 to all of the parties in the case including CUB and

14 Cook County's experts Mr. Mrzwa (phonetic) as well

15 as a copy of our responses to both Chicago and

16 Springfield offices of the Commission.

17 In addition, the Attorney General also -- they

18 have petitioned to intervene, and while it has not

19 been granted yet, we have also delivered a box to

20 their office as well as to their expert, Mr. David

21 Effron, who has executed a proprietary agreement.

22 At this point -- and we noted to the parties in
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1 an informal meeting we had on Friday afternoon that

2 for certain of the data requests it would be --

3 investigation is ongoing and document production

4 will continue.

5 At this point we intend to be delivering to the

6 parties tomorrow, sending out tomorrow another two

7 boxes worth of information and I guess that's where

8 I would note the status of discovery.

9 JUDGE CASEY:  The additional information that

10 you will be providing tomorrow or thereabouts, would

11 that be the sum total of the responses to discovery

12 or do we expect that there will be additional or

13 supplemental responses?

14 MR. ROONEY:  There will be additional, your

15 Honor.

16 I don't know if you had occasion to review the

17 data requests that were propounded on Nicor, but

18 there were certainly several questions that have

19 required a great deal of information and, you know,

20 my expectation is is there will be still more

21 documents forthcoming and that, you know, we have a

22 team of people working on that every day.
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1 MR. KELTER:  I would just add that our expert

2 didn't get the documents until late Monday morning

3 because of some problem with delivery by FedEx or

4 whoever it was, so we're still in the process of

5 looking through them to see if we feel that the

6 questions have been answered completely.

7 In terms of discovery, I would also add that we

8 have talked with the company about updating some of

9 its previous answers and that the company has agreed

10 to do that.

11 MR. ROONEY:  That's correct, your Honor.

12 Pursuant to requests from both Cook County and

13 CUB to review the prior data request responses and,

14 if necessary, provide supplemental answers based

15 upon information that's being provided earlier, we

16 have agreed to provide additional information

17 related to those earlier questions.

18 MR. PERA:  When do you expect to get that?

19 MR. ROONEY:  Well, there was one question in

20 particular that we were asked about and I would

21 think by tomorrow, as part of tomorrow's production,

22 we'll be providing some documents related to CUB
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1 1-17.

2 MR. KELTER:  Yeah.

3 JUDGE CASEY:  Okay.  I guess we're just trying

4 get a handle on a time horizon when the company

5 thinks it will have answered the discovery requests

6 and only then can we look to CUB and county and

7 staff to see -- to give them time in which to review

8 that discovery to make their determination on how

9 they're going to proceed.

10 Do you expect that the information that's going

11 to be provided tomorrow will substantially comply

12 with the discovery or data requests?

13 MR. ROONEY:  I believe it will substantially

14 comply with all of the Nicor Gas material we

15 reviewed first.

16 One of the questions that was propounded to us

17 was any information, for example, that Nicor

18 Enterchange may have had.  We're still in the

19 process -- we're finishing up the Nicor Gas internal

20 material first and then we're going to start

21 reviewing the Nicor Enterchange material to the

22 extent it related to transactions with Nicor Gas.
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1 As I informed the parties on Friday, one of

2 the -- not only is there documentation, but realize

3 that with regard to Nicor Enterchange, the traders

4 tape all of their calls for confirming trades, for

5 example.

6 And right now we haven't begun the process of

7 going through the tapes to determine which

8 conversations are relevant to the data requests, and

9 that may take some time.

10 But certainly in terms of the documents

11 themselves, we're starting with the documents first

12 and then going to go onto the tapes.

13 MR. KELTER:  Judge, are you trying to get a

14 sense of how much longer that discovery process is

15 going to take?

16 JUDGE CASEY:  I think we are, yeah.

17 MR. KELTER:  Well, I spoke with our witness

18 today and it's CUB's feeling that the best way to

19 proceed with the next round of discovery is through

20 depositions.

21 And we would be ready to depose company

22 witnesses the week of August 12th.
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1 MR. REICHART:  Your Honor, from staff's

2 perspective, while we don't want to shut the door on

3 depositions, certainly we would like the opportunity

4 to review the information that has been provided on

5 Monday and determine if further discovery or

6 follow-up discovery questions are necessary.

7 Once again, the company has expressed its

8 willingness to provide to the parties the

9 information that the parties would like to have and

10 they have expressed their cooperative spirit.

11 MR. ROONEY:  Judge, at this point I'm going --

12 not going to comment on the requests for depositions

13 yet.

14 I would just observe as of Friday we propounded

15 approximately 4100 pages worth of material to the

16 parties which was two boxes plus some Excel

17 spreadsheets that were on discs.  We're propounding

18 another 4100 pages worth of documents.

19 You know, clearly from our perspective, you

20 know, if the parties need time to review those

21 documents, so be it.  I'm not quite sure -- we're

22 not prepared to comment yet on depositions.  Not
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1 that we're not saying we don't want them.  We don't

2 know if they're necessary just yet.

3 JUDGE CASEY:  The purpose of our inquiry here

4 today is not to force you to complete discovery

5 prematurely but simply to get a handle on what's

6 going on in the process and try to determine when

7 that process might be complete.  We're certainly not

8 saying that we wanted it done yesterday.

9 We expect that given the magnitude of the

10 situation that discovery process is not going to

11 happen overnight.

12 Based on the magnitude of documents that you

13 propounded thus far or will be propounded, I would

14 assume the parties would need some time to review

15 that information.

16 Again, the purpose is just to get a handle on

17 what's going on in the process and not necessarily

18 foreclose any requests for additional discovery but

19 just try to determine what's going on.

20 Is there anything else with respect to the data

21 requests or discovery process?

22 MS. VON QUALEN:  This is Jan VonQualen in
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1 Springfield.  Staff does expect to be sending out

2 additional DRs.

3 Is there any problem with that?

4 JUDGE CASEY:  No.  If I recall correctly we did

5 not impose a limitation on discovery.  We just asked

6 that initial discovery start in an expeditious

7 fashion and we had a particular date for that.

8 Assuming this is supplemental or in addition to

9 stuff that you have already asked, no, you're not

10 foreclosed from that.

11 MS. VON QUALEN:  Thank you.

12 MR. PERA:  When does staff expect to get that

13 out because that could make a difference in terms of

14 depositions if they go forward?

15 MS. VON QUALEN:  I know that staff has already

16 determined a few questions that they will ask but my

17 expectation would be staff will not know what all of

18 their questions will be at least until they have

19 reviewed the boxes of documents we received

20 yesterday morning and the boxes of documents we are

21 expected to receive either tomorrow or Thursday

22 morning so that, I would guess, is a couple weeks at
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1 least.

2 MR. PERA:  Well, if it takes a couple of weeks

3 to get the document requests out and then some

4 period of time to answer, if we're going to take

5 depositions, it would be too early on August 12th

6 because you don't want to take a deposition until

7 you have all the documents because you only got one

8 shot.

9 JUDGE CASEY:  That is one particular strategy.

10 MR. KELTER:  I'm not sure we necessarily agree

11 with that, but --

12 MR. PERA:  We'll have to figure that out.

13 JUDGE CASEY:  Before we leave the area of

14 discovery, the parties want to suggest a continued

15 date to review the status of discovery?

16 MR. KELTER:  I would say sometime --

17 JUDGE CASEY:  Off the record at this time.

18                   (Whereupon, a discussion was

19                   had off the record.)

20 JUDGE CASEY:  Back on the record.

21 While off the record, a discussion was held as

22 to an agreed upon continued status date.  That date
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1 being September 4th, 2002, at 10:00 a.m.

2 Next issue, the Attorney General's Office had

3 filed a petition to intervene.

4 Are there any objections to that petition?

5 MR. ROONEY:  No.

6 JUDGE CASEY:  That petition then is granted.

7 I do note for the record that no one from the

8 Attorney General's Office is here.

9 Next item is the motion for protective order

10 that was filed by CUB, and I believe joined by the

11 county.  There were a -- there was a response filed

12 by the company, replies filed by CUB and staff.

13 Are there any additional responses or replies

14 that I missed?

15 MR. ROONEY:  Your Honor, no, no, it's the

16 pleadings, the written pleadings that I received.

17 We would like the opportunity though to present

18 some additional information here today that has

19 taken place subsequent to our filing on July 8th

20 that bears directly with regard to the CUB motion.

21 JUDGE CASEY:  Go ahead.

22 MR. ROONEY:  Your Honor, in terms of -- just by
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1 way of reference, we filed our response on July 8th,

2 which was a Monday.  I would note a couple of

3 things.

4 First of all, there are several facts,

5 f-a-c-t-s, because there's a fax we're going to be

6 dealing with.

7 The subject fax, I'm not going to go into

8 details so I don't think we need to go off the

9 record, is now in the hands of CUB, CUB's expert,

10 staff, various areas of staff, the Attorney

11 General's Office, Cook County, and it's my

12 understanding the contents are also known by the

13 state police, that Crain's has reported specifics

14 from the fax in an article that was issued on July

15 15th, Chicago Tribune identified particular contents

16 of the fax in an article that was issued last week,

17 I believe on Wednesday.  All of that has transpired

18 in terms of factual setting.

19 In terms of the arguments regarding privilege,

20 I think there's one thing that needs to be

21 addressed, and that is the fax was delivered to CUB,

22 it wasn't delivered to the ICC, it wasn't delivered
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1 to Cook County, wasn't delivered to the AG, wasn't

2 delivered to the state police by whoever the

3 individual was who sent it.

4 So from our perspective the question is whether

5 CUB can exert a privilege because they were the

6 recipient of the fax.

7 MR. KELTER:  Wait, I'm going to object.  Are we

8 going to have an opportunity to both argue -- rehash

9 what's in our briefs?

10 MR. ROONEY:  I do have --

11 MR. KELTER:  Because that is what you're doing

12 at this point.

13 MR. ROONEY:  Sorry.  Let me tee this up.

14 I believe --

15 JUDGE CASEY:  Mr. Kelter, you'll have an

16 opportunity to reply.

17 MR. ROONEY:  I would just point out the fact

18 CUB filed the motion, we filed a response and then

19 while I believe staff's reply was somewhat

20 procedurally infirm since it wasn't their motion in

21 the first instance, I think they did raise some

22 issues that we'd like to respond to, and certainly
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1 one of them is that the ICC didn't receive the fax

2 itself, CUB did.

3 Again, in that regard, you know, we don't

4 believe that CUB can exert a privilege, and that's

5 stated in our pleading.

6 In addition, our pleading as of

7 July 8th asked for release of the facts to everyone

8 or in the alternative that it be provided to inhouse

9 counsel, and that remains an alternative argument.

10 But we would like to expand that to include the

11 following:

12 Last Thursday, Nicor's board of directors

13 created a special committee of independent

14 nonofficer directors to -- as was reported in a

15 Nicor press release that was issued late last

16 Thursday.

17 There is an independent counsel that has been

18 appointed to represent the board, and that's former

19 U.S. Attorney Scott Lassar.  He is heading up a

20 board of directors' inquiry.  And so to the extent

21 that he is outside -- and I want to make this one

22 point, we believe it should be released to everyone. 
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1 However, as an alternative, it should be released to

2 both inhouse counsel as well as the outside counsel

3 representing the special committee of the board

4 which is Mr. Lassar and his team.

5 Finally, we would also ask that the fax be made

6 available to Nicor's outside auditors which is the

7 firm of Deloitte Touche.

8 There are certain financial reporting

9 obligations that the company has and that in order

10 for an outside auditor to conduct its investigation

11 in reporting, it needs to understand fully the

12 issues that are the subject of the fax.

13 Again, I would point out that those auditors

14 are not the auditors who were the auditors for the

15 vast majority of the time the PBR was in place which

16 was Anderson.

17 So that would be the amendments to the response

18 that we gave that due to the events that have taken

19 place since July 8th.

20 Thank you.

21 JUDGE CASEY:  Mr. Kelter.

22 MR. KELTER:  I'm going to try and go point by
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1 point.

2 The first point being that now more people have

3 had access to the fax which CUB feels is an

4 unfortunate situation, but the fact remains that we

5 asked for motion for a protective order in order to

6 protect the identity of the informant.

7 We don't feel that the informant's identity has

8 been compromised in any way by published articles in

9 the newspaper or by the fact that the AG's office or

10 the state police have that document.  We are all

11 under, you know, the duty to protect the fax further

12 and that duty remains.

13 And as I said, I think the focus has to be on

14 protecting the informant and I don't believe that

15 that need has changed or that the informant's

16 identity has been revealed in any way by those

17 articles.

18 I think we adequately address in our brief the

19 fact that while the fax is delivered to us that the

20 privilege is a broad one and unless you have

21 questions about any of the cases we cited or

22 arguments we made, I don't see any reason to rehash



126

1 that.

2 In terms of their desire for inhouse counsel to

3 see the document, our argument remains the same.  We

4 believe that as soon as the inhouse counsel sees the

5 document, they will know who this employee is and it

6 compromises the employee.

7 We also think that in terms of outside counsel,

8 we've already agreed to allow Scott Lassar to see

9 the document.  I'm not sure who Mr. Rooney is

10 referring to by his team.  If his team refers to

11 other lawyers at Sidley & Austin who would be

12 embodied by the agreement, then we don't have a

13 problem --

14 MR. ROONEY:  That's what I meant.

15 MR. KELTER:  -- with that.

16 I wasn't sure though in terms of allowing --

17 it's been raised, and I'm not sure if you raised it

18 here, whether outside directors should be allowed to

19 see the document.  We oppose that.

20 And we oppose the outside auditors being able

21 to see the document.

22 One of the issues is whether -- I know that
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1 Nicor's outside auditors are now Deloitte & Touche,

2 but I don't know that some of those auditors may not

3 have been working on the case before or working on

4 it as employees of Anderson.

5 I think that what we're trying to do is avoid a

6 situation where people who have working

7 relationships with Nicor employees are in a

8 compromised position where they have the fax and are

9 unable to talk about it.

10 I think there's a position -- I mean, I think

11 there's a good chance that there would be

12 information that would be released that would be

13 harmful to the employee, and that's what we're

14 looking to do is to protect that person's identity.

15 As soon as you have people who are working

16 together in a working relationship in a position

17 where one has this information and the other one

18 doesn't, I don't think it's a healthy situation for

19 the informant.

20 I don't know if --

21 MR. PERA:  Well, it all seems to me to be -- I

22 mean we're begging the question here in terms of is
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1 the document to be protected, and that decision

2 hasn't been made yet.

3 And once that hurdle is crossed, presuming or

4 assuming that the judges rule that it is protected,

5 then you can get to these next steps.

6 Vis-a-vis Scott Lassar, I just wanted to

7 clarify Rob's comment.  We don't have an objection

8 to Mr. Lassar seeing the document provided that he's

9 subject to the protective order and that his team is

10 subject to the protective order.

11 There's been no showing that these outside --

12 whoever those outside board people are have any need

13 whatsoever to see that fax document.

14 We don't, first of all, we don't know anything

15 about them and why would they need to see it.

16 Presuming or assuming that that document is

17 contained within the 8200 pages of documentation,

18 and I presume it is, that's going to be turned over,

19 then the outside auditors will see it but they will

20 see it in the context of the whole and not a small

21 portion.

22 So I just don't think -- you know, I think it's
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1 a very good strategy on the part of Nicor to dilute

2 the fax as much as possible and then you dilute it

3 into oblivion, which I don't know whether that's the

4 intent or not, but clearly the law is designed to

5 protect the whistleblower in this situation and I

6 think we're losing site of that as layer on layer of

7 requests are made to disclose the fax.

8 MR. ROONEY:  Your Honor, just briefly, two

9 things.

10 One is I think it's -- as I informed the

11 parties Friday, and Mr. Pera wasn't there -- well,

12 you know, I think it's a jump to presume that all of

13 the documents that were in the fax are being

14 delivered.  I think I have explained to the parties

15 previously what is and what isn't.

16 The second is the fact that Mr. Pera is right,

17 there is a legal issue and the legal issue is

18 whether CUB has the ability to exert a privilege,

19 and our arguments in the alternative are not meant

20 to dilute anything but rather to provide my client

21 the opportunity to see what they're confronting; to

22 see something that the press knows about and various
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1 parties and their experts know about and in our

2 opportunity to prepare the appropriate response.

3 So it's not meant to dilute anything.  I think

4 it's self-evident as to what we're asking for.

5 And to be clear that the request -- there is

6 not a request to have the board of directors be

7 included in an alternative argument.

8 The request is everyone gets it and if they

9 don't, then our alternative is inhouse counsel, Mr.

10 Lassar, the outside auditors.

11 MS. DOSS:  Brief, one point, though.  It's --

12 the case law shows that the burden is on Nicor --

13 JUDGE CASEY:  You know, Ms. Doss, I'm going to

14 have you step up to a microphone so the --

15 MS. DOSS:  The case law shows that Nicor has

16 the burden to show the need for the document.

17 And Mr. Pera is correct in the sense that he's

18 indicating dilution -- that it's diluted because

19 Nicor hasn't brought forth any concrete reasons at

20 this time for the fax except for the fact that we

21 have Mr. Lassar, their outside board of directors,

22 but they have not indicated any particular need for
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1 the fax because we have not even used it in this

2 proceeding.

3 So until Nicor does that, then they have not

4 met their burden and the protective order should be

5 issued.

6 MR. ROONEY:  I would just point out they have

7 used it.

8 They used it to file the motion to reopen the

9 record in the first instance.

10 And in terms of burdens, you know, that wasn't

11 something that was raised by Cook County up to this

12 point.

13 But I believe the burden in the first instance

14 is on CUB to demonstrate that they're entitled to

15 exert a privilege.

16 MS. DOSS:  Cook County did join in the reply.

17 MR. ROONEY:  Absolutely right.  But Cook County

18 did not receive the document.

19 MS. DOSS:  And he's shown no case law to show

20 otherwise that because we received it indirectly

21 that therefore the privilege is diluted.

22 MR. KELTER:  I want to add to that because I
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1 think, you know, staff has raised the argument that

2 it can raise the privilege, and I don't think that

3 Nicor has effectively responded to that argument --

4 MR. ROONEY:  Because we didn't have the

5 opportunity to, Rob, because they filed their --

6 MR. KELTER:  John, I didn't interrupt you --

7 MR. ROONEY:  Apologize.

8 MR. KELTER:  -- except to object.

9 MR. ROONEY:  Go ahead.

10 MR. KELTER:  My point is is that there's

11 nothing in the law that indicates that because CUB

12 got it first even if -- even if you rule that CUB

13 doesn't have the privilege, and I believe that CUB

14 does have the privilege, but if you rule against us

15 on that, there's nothing in the law that says that

16 because the Commission staff got it from CUB that

17 the Commission can't avail itself of the privilege.

18 The idea is still to protect the informant and

19 to encourage future informants to step forward.

20 So I think we need to keep that in mind.

21 MR. ROONEY:  Rob, I apologize.

22 Just to restate my point is that I didn't have
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1 a chance to reply to CUB -- to staff's response

2 because of the way when it was filed.

3 And second of all, to the extent staff's

4 response spoke of anything, it didn't speak

5 necessarily to exerting privilege but rather that

6 the public policy reasons behind why it should be

7 kept.

8 MR. KELTER:  But I think we had argued in our

9 own motion that even if CUB doesn't have the

10 privilege, that the Commission itself has the

11 privilege and you could have responded to CUB's

12 argument that the Commission has the privilege.

13 MR. PERA:  And I'd almost ask that we might

14 think about going in camera briefly because the

15 substance of the fax, I think, needs to be aired out

16 a little bit in terms of this entire discussion that

17 in terms of the need for Nicor to distribute it

18 companywide in a manner of speaking because it does

19 get in the substance, and they haven't gotten to the

20 point yet as to why is it so critical to them that

21 they distribute this fax.

22 Is it impairing their ability to defend
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1 themselves or to assert their rights in this action? 

2 And they haven't shown that yet, your Honor.

3 They have not shown any prejudice at all in

4 terms of their inability to massively distribute

5 this fax throughout their company, so -- and maybe

6 there's something within the substance of that

7 document that makes it so critical that

8 notwithstanding the fact that although it's been --

9 it was attached to the motion to reopen the record,

10 it did not form -- it was not part of the discovery

11 per se.

12 So, you know, I'm still waiting to hear.

13 JUDGE CASEY:  Is there anything further?

14 All right.  After reviewing the pleadings filed

15 by the company or -- excuse me, the motion, response

16 and replies and hearing the arguments today -- well,

17 briefly, the history, we did afford the attachment

18 confidential status on an interim basis until the

19 briefing was complete and we could issue a ruling.

20 It is our ruling today that it will remain

21 confidential, again, taking into consideration the

22 arguments of the parties in their written brief as
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1 well as their arguments today.

2 With the extent to which the document can be

3 disclosed, there is some new information today or

4 new position today on behalf of the company but

5 based on the written pleadings that we reviewed, we

6 determined that the document should be made

7 available not just to outside counsel but inhouse

8 counsel as well.

9 Before -- well, with respect to the

10 investigative or the special team that the company

11 has looking into this matter, again, assuming that

12 there is -- that team has signed off on the

13 protective order, then having heard CUB's position

14 with respect to that, that they don't have an

15 objection to that, we will allow the dissemination

16 of the attachment to that -- to Mr. Lassar's team.

17 With respect to the outside auditors, we are

18 not prepared at this point to turn over the

19 attachment to them.

20 There -- having heard what we have heard today,

21 there's just not sufficient information which we

22 would find it justifiable to do so.



136

1 That does not mean that we're foreclosing the

2 company to coming back, but at this point we have

3 not heard enough which would warrant its disclosure.

4 That then brings us to the attachment itself.

5 MR. PERA:  Could I just ask a clarifying

6 question.

7 I have no idea how many inside lawyers or

8 inside inhouse counsel we're talking about.

9 MR. ROONEY:  I can identify.  There will be

10 two.  One will be general counsel which is Russ

11 Strobel and the second will be Dan McNamara who is

12 deputy general counsel.

13 MR. PERA:  How many lawyers are on the team?

14 MR. ROONEY:  They're the inhouse counsel.

15 MR. PERA:  I meant the Lassar team.

16 MR. ROONEY:  Quite frankly, Mark, I'm not sure.

17 What I can do is I can have Mr. Lassar sign off

18 on proprietary agreement and then whoever attorneys

19 are working on that at Sidley & Austin.

20 MR. PERA:  Thanks.

21 JUDGE CASEY:  The document -- I've been calling

22 it the attachment because it -- as it exists in this
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1 form it's an attachment that's been marked for

2 identification but not entered as an exhibit, I have

3 heard counsel for the company indicate that the

4 contents of the attachment has been disseminated to

5 persons or entities other than those within this

6 proceeding.

7 Mr. Kelter had indicated that he believed that

8 the AG and state police have the document.

9 We have wrestled with this and we're very

10 concerned that we have afforded confidential status

11 and yet it appears as though it may have been

12 disseminated in violation of our protective order.

13 The AG has intervened in this matter.  They

14 have indicated at least in press that they have

15 filed a subpoena to get the document.

16 It's my understanding under the whistleblower's

17 statute that the document or the subpoena is really

18 called a civil investigative demand.

19 Unfortunately the AG is not here to answer my

20 questions as to whether or not they have asked or

21 issued such a civil investigative demand.  That

22 would have been the appropriate channel or mechanism
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1 for the release of the protected information.

2 So that the parties are aware, we are concerned

3 that perhaps the document has been disseminated in

4 an inappropriate fashion and we intend to find out

5 whether or not that, in fact, has or has not

6 happened.

7 Perhaps the parties can enlighten the bench as

8 to whether or not anyone has received a civil

9 investigative demand from the Attorney General's

10 Office.

11 MR. ROONEY:  We have not, your Honor.

12 MR. KELTER:  I did.

13 MR. PERA:  We did not.

14 MR. KELTER:  We received that and it was our

15 understanding from the Commission that the document

16 was turned over from the Commission to the state

17 police and that the state police was working with

18 the Attorney General's Office on a criminal

19 investigation.

20 And it was my understanding from discussions

21 with the AG's office that they had the document

22 independently and they wanted to get it from us.
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1 And frankly I thought I had to -- I thought

2 that I had to respond to this subpoena.

3 If I'm wrong about that, you know, I sincerely

4 apologize.

5 JUDGE CASEY:  I'm not indicating one way or the

6 other whether you were right or wrong in responding

7 to it.

8 We hadn't received, Judge Haynes or I, we were

9 not formally made aware of whether or not such a

10 demand or subpoena had been made upon the

11 Commission.

12 It was our ruling that protected the status of

13 the document and we had thought that at some point

14 the parties would make us aware as to whether or not

15 there was a request for an outside request for this

16 disclosure.

17 MR. REICHART:  Your Honor, I have been informed

18 that the civil demand was made by the AG's to the

19 commission staff and the document was -- staff did

20 respond to the demand and provided the document.

21 In addition it's my understanding that the

22 state police was provided a copy of the document at
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1 their request.

2 JUDGE CASEY:  By the time we have another

3 status we would like to see copies of the

4 investigative demand that has been served upon staff

5 as well as CUB.

6 Is there any other party that's received an

7 investigative demand from the Attorney General --

8 from the Attorney General's Office?

9 Is there anything else before we continue this

10 matter for the status on September 4th?

11 MR. KELTER:  A couple things.  One --

12 JUDGE CASEY:  Mr. Kelter.

13 MR. KELTER:  One is is that I believe Nicor had

14 asked that the information in the fax be deemed

15 confidential based on the fact that it contains

16 privileged and confidential Nicor information, and

17 we oppose that.

18 I think we tried to make it clear at least that

19 we believe that the only reason that the information

20 should be considered confidential is to protect the

21 whistleblower and that the fax does not in and of

22 itself contain confidential and privileged company
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1 information and I believe we were told to brief that

2 issue.

3 JUDGE CASEY:  And is it -- was that a statement

4 or a question to us?

5 MR. KELTER:  Well, you hadn't addressed that

6 aspect of it so it was, I guess, a statement and a

7 question.

8 JUDGE CASEY:  As we -- as it exists now, the

9 confidential or the privileged status of that

10 document is made at your request and that request

11 has been granted.

12 If for whatever reason you no longer wish to

13 have that status, I'm certain -- well, if you are

14 going to withdraw that request, I would be certain

15 that the company may seek its confidential and

16 proprietary status based on it being a company

17 document but they would, I would assume, file their

18 own motion.

19 But before it's -- it loses its status you

20 would have to make the request and not to on their

21 own determine whether or not it's no longer

22 confidential or proprietary or privileged, excuse
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1 me.

2 So your motion was granted.  If you no longer

3 seek that status, I am guessing that the company

4 probably would seek that status.  I don't know.

5 MR. KELTER:  Well, the other thing that I guess

6 what we would ask is that we be given a short period

7 of time to request interlocutory review of your

8 decision before Nicor shares the fax with inhouse

9 counsel.

10 JUDGE CASEY:  So we granted your petition --

11 MR. KELTER:  You didn't --

12 JUDGE CASEY:  That you want to -- you don't

13 want the confidential status of the document.

14 MR. KELTER:  No.  What I'm saying, your Honor,

15 is that you granted our petition in part.

16 We asked that inhouse counsel be precluded from

17 seeing the document.

18 I think what CUB would like to do is have a

19 very short period of time in which to potentially

20 take this up to the Commission for their review

21 because I haven't had a chance to talk about it with

22 my client yet.
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1 JUDGE CASEY:  Pursuant to our rules, you have a

2 certain amount of time from the date of this ruling

3 to file a petition for interlocutory review.

4 MR. KELTER:  During that time Nicor would be

5 precluded from showing the document to their inhouse

6 counsel?

7 JUDGE CASEY:  Nope.

8 MR. KELTER:  Well --

9 MR. ROONEY:  Pursuant to the rules of -- well,

10 we have got to --

11 MR. PERA:  Isn't there a stay provision?

12 MR. ROONEY:  No.  There -- the ruling, if you

13 read the rules of practice, the ruling goes forward,

14 I believe, pending the -- I mean -- I mean, I don't

15 want to be an obstructionist here.  We definitely

16 want to see it, inhouse counsel, but if we want to

17 grant something that's much less than two weeks

18 because it's 21 days under the rules of practice to

19 file a petition for interlocutory and then I believe

20 we have 7 or 14 days to respond.

21 And I believe that's what the rules provide.

22 JUDGE CASEY:  That is what the rules provide.
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1 MS. DOSS:  Then he's making an oral motion to

2 stay at this point.

3 JUDGE CASEY:  Ms. Doss, come up to the

4 microphone so --

5 MR. PERA:  I think what we're all talking

6 about, I think if I heard John right, I think he

7 just agreed to a stay for a limited period of time

8 while the option of interlocutory appeal is

9 explored.

10 JUDGE CASEY:  Is that a fair assessment,

11 Mr. Rooney?

12 MR. ROONEY:  If we had a reasonable period of

13 time.

14 JUDGE CASEY:  What would you deem is a

15 reasonable period of time given that the rules

16 provide for 21 days?

17 MR. ROONEY:  If they want seven days, we'll

18 respond in three or four.

19 MR. KELTER:  Seven days is fine.

20 JUDGE CASEY:  Then with respect to our ruling

21 today, by the agreement of the parties, is any party

22 not in agreement with that, the seven day, four day
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1 turnaround?

2 There being no objection, then the petition for

3 interlocutory review briefing schedule for the

4 filing period will be expedited, parties have seven

5 days from today in which to file petition for

6 interlocutory review and the company or any party

7 wishing to respond has four days.

8 MR. PERA:  And there's a stay on the order

9 vis-a-vis the inhouse counsel.

10 JUDGE CASEY:  That is correct.  And that was

11 the agreement of the company as well.

12 MR. ROONEY:  Judge, that will be 4:00 p.m.

13 service per --

14 JUDGE CASEY:  That's correct.  As with any

15 filings as far as briefing goes, 4:00 p.m. is the

16 deadline in which to file so that we have it the day

17 it's filed as opposed to it coming in after 5:00

18 o'clock.

19 Is there anything further?

20 All right.  Then this matter is continued to

21 September 4th, 2002, at 10:00 a.m.

22              
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1                   (Whereupon, further proceedings in

2                   the above-entitled matter were

3                   continued to September 4, 2002,

4                   at 10:00 a.m.)
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