
STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission )
On Its Own Motion )

)
)

v. ) ICC Docket No. 02-0067
)

Northern Illinois Gas Company d/b/a NICOR )
Gas Company )

)
Proceeding to Review Rider 4, Gas Cost, )
Pursuant to Section 9-244 (c) of the Public )
Utilities Act )

RESPONSE OF NORTHERN ILLINOIS GAS COMPANY TO THE
MOTION FOR INTERLOCUTORY REVIEW OF COMMISSION RULING

GRANTING IN-HOUSE COUNSEL ACCESS TO INFORMANT’S DOCUMENT

Northern Illinois Gas Company d/b/a Nicor Gas (“Nicor” or the “Company”), through its

attorneys, hereby submits to the Illinois Commerce Commission (the “Commission”) this

Response to the Citizens Utility Board’s Motion for Interlocutory Review (the “Motion”).

I.
Introduction

On June 27, 2002, the Citizens Utility Board (“CUB”) filed a motion seeking to have the

Commission enter an order to prohibit access to the contents of a fourteen page anonymous

facsimile document (the “Fax”) that CUB had received to any representative of Nicor, other than

outside counsel.  At the same time, CUB sought to retain unfettered access and use of said Fax

for itself and for those parties and their experts with whom CUB chose to share the Fax.1  Nicor

opposed the motion on the grounds that such an order would be legally improper, overbroad, and

                                                
1  Thus far, the Administrative Law Judges, the Commission Staff, the Cook County State’s Attorney’s Office, the
Illinois Attorney General’s Office (“AG”), the Illinois State Police, the AG’s expert witness, CUB, and CUB’s own
expert, all have had full access to the Fax.  Also, Crain’s Chicago Business and the Chicago Tribune are
knowledgeable of the contents of the Fax by virtue of the recent articles found in their publications.
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would be prejudicial to Nicor.  On July 23, 2002 the Administrative Law Judges (“ALJ”) granted

CUB’s motion in part and only allowed Nicor’s in-house counsel access to the contents of the

Fax.

CUB and the Cook County State Attorney’s Office (hereinafter CUB/CCSAO) now seek

to appeal the ALJs’ decision.  Meanwhile, Nicor’s in-house counsel still do not have access to

the contents of the Fax, despite the fact that it has been available to the employees of various

parties and their outside experts (both in the docket and otherwise) for more than five weeks.

Moreover, based solely on the Fax, the Commission Staff, CUB/CCSAO, and the Attorney

General’s Office each have submitted numerous data requests to the Company, which the

Company has and continues to respond.

CUB/CCSAO provide no legal or factual basis to reverse the ALJs’ ruling.  Accordingly,

the Commission should affirm the ALJs’ decision to allow Nicor’s in-house counsel to have

access to the Fax.

II.
Argument

CUB/CCSAO provide no persuasive legal or factual argument to support a reversal of the

ALJs’ decision to allow Nicor’s in-house counsel to have access to the Fax.  CUB/CCSAO

attempt to support the Motion on two grounds.  On one hand, CUB/CCSAO argue that access to

the Fax by Nicor’s in-house counsel will likely reveal the identity of the informant.  (Motion at

¶4).  This claim is based on nothing more than speculation about the ability of Nicor’s in-house

counsel to identify the individual who sent the Fax.  On the other hand, CUB/CCSAO assert that,

based on their own review of the Fax, Nicor’s in-house counsel has no need to review the

document, neither to assist outside counsel in preparation of the Company’s case, nor to prevent
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potentially confidential and privileged Company information from being disclosed.  Both of

CUB/CCSAO’s positions are unavailing.

A. CUB/CCSAO Has Not Made A Sufficient Showing That The Fax Is Privileged And
Should Remain Outside Nicor’s Reach

It is Nicor’s position that CUB/CCSAO cannot assert a privilege over the Fax and

preclude Nicor personnel access to its contents.  CUB/CCSAO has made no showing that the

information in the Fax contains trade secrets or proprietary information of any other party than

Nicor’s.  Accordingly, CUB/CCSAO is left to argue that the only reason why the Fax should

remain privileged is to enforce the public policy that an informant’s identity should remain

protected.

Only a governmental unit is entitled to invoke the informant’s privilege.  The privilege

exists for the protection of law enforcement officers, to preserve the integrity of an investigation,

or to protect a confidential informer.  Wright & Miller, Federal Practice and Procedure § 5702

(“Government is the holder [of the privilege] and the interests the privilege is designed to protect

are not the informer’s but the government’s.”).  CUB is not a governmental entity and cannot,

therefore, invoke the privilege.  While CUB is a creature of statute, the Illinois General

Assembly provided that CUB would not receive public funding, and throughout the statute refers

to CUB as “the Corporation.”  220 ILCS 10/1 et seq.  Also, CUB does not fall within the

definition of “State” as used in the Whistleblower Reward and Protection Act.  745 ILCS

175/2(a).  Under these circumstances, it is clear that CUB is not a governmental agency.  CUB,

therefore, is not entitled to invoke the informers’ privilege.2

                                                
2  Importantly, it was CUB that received the Fax, and CUB cannot assert the informant’s privilege.  The fact that
various governmental agencies have since obtained the Fax from CUB does not somehow allow such agencies to
now claim the right to assert the privilege.  The fact is that the Fax was addressed and sent to CUB.  Consequently,
the fact that the CCSAO is a party to the Motion is of no consequence regarding the privilege.
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As Nicor has previously argued, privileges that limit a party’s access to information “are

strongly disfavored because they are derogation of the search for truth.”  In re Marriage of

Daniels, 240 Ill. App.3d 314, 325, 607 N.E.2d 1255, 1262 (1st Dist. 1992)(emphasis added).

Therefore, while a party may seek to assert a privilege regarding the identity of an informant,

such a privilege is not absolute and protective orders should be narrowly tailored to keep from

disclosure only such information that is absolutely necessary in order to protect the identity of

the informer.

The ALJs’ ruling permitting access only to Nicor’s in-house counsel is too limited.  First,

CUB does not have the right to assert the privilege.  Moreover, CUB/CCSAO’s position

disregards the fact that protecting whistleblowers is sufficiently recognized in Illinois where

courts have carved out exceptions to the employment-at-will doctrine recognizing a cause of

action for retaliatory discharge.  Palmateer v. Int’l Harvester Co., 85 Ill.2d 124, 128, 421 N.E.2d

876, 878 (1981).  Nevertheless, Nicor is not appealing the ALJs’ ruling.  Nicor agrees that

permitting in-house counsel to view the Fax offers, at a minimum, the opportunity for Nicor to

assess its legal options.  As such, the Commission should deny CUB/CCSAO’s Motion.

B. CUB/CCSAO Has No Basis To Assert That The Identity of The Informer Will Be
Revealed If In-House Counsel Gains Access To The Fax And, Accordingly, It
Cannot Show That Such A Disclosure Would Compromise The Informant

CUB/CCSAO has not offered a shred of evidence to support its assertions that allowing

Nicor’s in-house counsel’s access to the Fax will “likely reveal the identity of the informant.”

(Motion ¶ 4).  On the contrary, CUB/CCSAO’s claim is based on nothing more than unfounded

assumptions about the identity of the individual who sent the Fax and their own unsupported

conjecture as to what in-house counsel might be able to ascertain if allowed to see the Fax.
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Additionally, the privilege that CUB/CCSAO are seeking to invoke is a limited privilege

and, even if properly asserted by a governmental agency, should not be extended to cover the

contents of the document if the identity of the informer can remain protected.  It has been the law

of this country for decades now that “the scope of the privilege is limited by its underlying

purpose.”  Roviaro v. United States, 353 U.S. 53, 59 (1956).  As the Supreme Court held then,

and has since reiterated, “where the disclosure of the contents of a communication will not tend

to reveal the identity of an informer, the contents are not privileged.”  Id.  See also, Dole v. Local

1942 Int’l Bhd. of Elet. Workers AFL-CIO, 870 F.2d 368, 373 (7th Cir. 1989) (“Where […] the

contents of [the informant’s] communication is relevant and helpful to the defense of an accused

the privilege must give way.”).  Here, there is no evidence to show that the contents of the

anonymous Fax could reveal the identity of the individual who sent the document to CUB.

It is the stated purpose of CUB/CCSAO that the identity of the informant remain

protected.  CUB/CCSAO, however, have no knowledge of the identity of the individual who sent

the Fax.  Despite this fact, they argue based on nothing but mere speculation and unfounded

assumptions, that allowing the Company’s in-house counsel access to the Fax would jeopardize

this purpose.  CUB/CCSAO is unqualified to make such a determination.  In addition,

CUB/CCSAO’s attempt to rely on the unverified “assessment of its own witness, Jerome

Mierzwa” to substantiate the assertion that “only a limited number of people at Nicor would have

the knowledge and access to information” (Motion ¶5) should be disregarded.  CUB/CCSAO’s

attempt to improperly introduce its witness’ opinion without proper foundation or support by a

signed affidavit or declaration.

Again, CUB/CCSAO ignore that because this privilege is qualified, an alternative which

allows a party access while maintaining the anonymity of the informant is always preferable to a
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blanket protection that substantially impairs Nicor’s rights.  Allowing Nicor’s in-house counsel

access to the Fax, while not fully satisfactory to Nicor, is such a less restrictive alternative.

CUB/CCSAO also argue that disclosure to in-house counsel would undermine the

protection it seeks for the informant because “once the general counsel of the Company, or any

in-house counsel, knows of the informant’s identity, it would be impossible for anyone to ignore

that knowledge when dealing with the informant in the future.”  (Motion ¶6).  CUB/CCSAO’s

reasoning cannot withstand even cursory analysis.  First, it is based in the mere assumption that

the identity of the informant is clearly ascertainable from the face of the Fax.  This has not been

established.  As noted above, CUB/CCSAO is basing its assumptions on mere speculation and

unfounded assertions.  Secondly, CUB/CCSAO disregards the fact that Nicor’s attorneys, as

members of the bar, have a duty to uphold the decisions of the Commission and are bound by its

determinations.  There is simply no basis for CUB/CCSAO’s claim.

As CUB/CCSAO readily agrees, there may soon come a time when the Fax itself will

become very relevant to prepare Nicor’s defense.  CUB/CCSAO further recognizes that, at that

time, Nicor’s in-house attorneys’ access to the Fax will not be barred by an unfounded fear that

“the informant will […] be ostracized and excluded from meaningful business.”  (Motion

Introd.)  What CUB/CCSAO fail to explain, is how preventing the Company’s in-counsel access

to the information now, as opposed to later, will prevent the alleged future exclusion of the

informant.

C. Nicor’s In-House Counsel Have A Recognized Need To Gain Access To The
Document And CUB/CCSAO Has Failed To Make a Showing Sufficient To
Overcome Such Need

CUB/CCSAO have continuously argued that the contents of the Fax are not relevant at

this point in the proceedings.  According to CUB/CCSAO, because no party has made any



Docket No. 02-0067 - 7 -

allegations or submitted testimony that would make the Fax relevant, Nicor’s in-house counsel

has no need to access its contents.  (Motion ¶9).  At the outset, it is worth noting that at this time,

Nicor has submitted in excess of seven thousand pages of documents in response to Staff’s and

CUB’s data request.  These data requests are directly related to the Fax.  Without question, this

fact clearly contradicts CUB/CCSAO’s assertions that the contents of the Fax are irrelevant to

the proceedings.

Nicor reiterates its position that access to the contents of the Fax to its in-house counsel is

necessary to protect its interests in ascertaining whether the matters disclosed may contain

privileged and/or confidential information.  CUB/CCSAO respond with their unilateral

determination that the document contains no confidential information.  First, CUB/CCSAO’s

self-serving assertions about whether Nicor’s attorney-client privilege is being jeopardized are

entitled to no weight whatsoever.  CUB/CCSAO are not privy to the internal communication at

Nicor and cannot ascertain the comments of the anonymous Nicor employee, or whether the

attached Nicor documents reveal legal advice or other information protected by the attorney-

client or other privilege.  CUB/CCSAO simply cannot determine whether some of those

documents were prepared by counsel, at the request of counsel or under the advice of counsel, to

list some of the circumstances which would all make the documents privileged.  In this respect,

courts have repeatedly adhered to the language of the proposed Federal Rule of Evidence R.

503(a)(4) as approved by the Supreme Court which states that:

A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is in
furtherance of the rendition of professional legal services to the
client or those reasonably necessary for the transmission of the
communication.
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Mendehall v. Barber-Greene Co., 531 F. Supp. 951, 955 (N.D. Ill. 1982) (disagreeing with the

decision reached by J. Leighton in Suburban Sew ‘N Sweep, Inc. v. Swiss-Bernina, Inc., 91

F.R.D. 254, 260 (N.D. Ill. 1981).

CUB/CCSAO’s argument that Nicor has not addressed the issue that attorney-client

privilege can be waived by voluntary disclosure is inapposite.  Here, CUB cannot claim that the

Company waived the privilege.  And, it is the Company, not the informant, who holds the

privilege.  Absent any evidence whatsoever that the Company waived its attorney-client

privilege, or any other relevant privilege, CUB’s waiver claim is potently incorrect.  As the cases

relied upon by CUB/CCSAO exemplify, intent is the operative fact when determining whether a

communication is privileged, “unless intent to disclose is apparent, the attorney-client

communication is confidential.”  Suburban Sew ‘N Sweep, Inc. v. Swiss-Bernina, Inc., 91 F.R.D.

254, 260 (N.D. Ill. 1981) (citing the advisory committee notes for Proposed Rule 503 (a)(4)).  As

CUB/CCSAO is undoubtedly aware, as long as Nicor personnel are not entitled to view the

documents, Nicor’s outside counsel cannot discern the intent behind the communications.  In

addition, only the holder of the privilege may waive it.  Accordingly, CUB/CCSAO’s claim does

not provide any basis for reversing the ALJs’ ruling.

III.
Conclusion

In sum, CUB/CCSAO has failed to make the showing necessary to extend the protections

that the ALJs have already granted to the informant.  Already, dozens of people have access to

the Fax.  In contrast, Nicor has shown that, at a minimum, its in-house counsel have a

compelling need to see the contents of the Fax and that reversal of the ALJs’ decision would be
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legally improper.  Accordingly, Nicor respectfully requests that the Commission deny

CUB/CCSAO’s Motion for Interlocutory Review.

Dated: August 2, 2002

Respectfully submitted,

NORTHERN ILLINOIS GAS COMPANY,
D/B/A NICOR GAS

By:                                                                   
      One of its attorneys

John E. Rooney Russ Strobel
Michael Guerra General Counsel
Sarah A. Naumer Nicor, Inc.
Sonnenschein Nath & Rosenthal 1844 West Ferry Road
233 South Wacker Drive Naperville, IL 60563
Chicago, Illinois 60606 rstrobel@nicor.com
(312) 876-8000
jrooney@sonnenschein.com
mguerra@sonnenschein.com
snaumer@sonnenschein.com
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