
92

1                  BEFORE THE
          ILLINOIS COMMERCE COMMISSION

2
IN THE MATTER OF:                   )

3                                     )
ILLINOIS COMMERCE COMMISSION        )

4 On Its Own Motion,                  )
                                    )

5      vs.                            ) No. 02-0067
                                    )

6 NORTHERN ILLINOIS GAS COMPANY,      )
d/b/a NICOR GAS COMPANY.            )

7                                     )
Proceeding to review Rider 4, Gas   )

8 Cost, pursuant to Section 9-244(c)  )
of the Public Utilities Act.        )

9
                  Chicago, Illinois

10                   July 8, 2002

11      Met, pursuant to adjournment, at 1:00 p.m.

12 BEFORE:
    

13      Mr. Phillip Casey, Administrative Law Judge

14 APPEARANCES:

15      SONNENSCHEIN, NATH & ROSENTHAL, by
     MR. JOHN E. ROONEY

16      233 South Wacker Drive
     Suite 8000

17      Chicago, Illinois  60606
         appearing for Northern Illinois

18          Gas Company;

19      MR. ROBERT KELTER
     208 South LaSalle Street

20      Suite 1760
     Chicago, Illinois  60604

21          appearing for Citizens Utility Board;

22



93

1 APPEARANCES (cont.):

2      MS. LEIJUANA DOSS
     69 West Washington

3      Suite 700
     Chicago, Illinois  60602

4          appearing for the People of Cook County;

5      MS. JANIS VON QUALEN
     527 East Capitol Avenue

6      Springfield, Illinois  62701
         appearing via phone for ICC Staff.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21 SULLIVAN REPORTING COMPANY, by
Jean M. Plomin, CSR, RPR

22 License No. 084-003728



94

1                   I N D E X

2                         Re-   Re-   By
Witnesses:  Direct Cross direct cross Examiner

3
None.

4

5

6

7

8

9                 E X H I B I T S

10 CUB          For Identification       In Evidence

11 Attachment A         107

12

13

14

15

16

17

18

19

20

21

22



95

1 JUDGE CASEY:  Pursuant to the authority and

2 direction of the Illinois Commerce Commission, I now

3 call Docket No. 02-0067.  This is the Illinois

4 Commerce Commission, on its own motion, versus

5 Northern Illinois Gas Company, d/b/a NICOR Gas

6 Company.  This is a proceeding to review Rider 4,

7 Gas Cost, pursuant to Section 9-244 Sub C of the

8 Public Utilities Act.

9 May I have the appearances for the record

10 beginning with the company.

11 MR. ROONEY:  On behalf of Northern Illinois Gas

12 Company, John Rooney of the firm Sonnenschein, Nath

13 & Rosenthal, 233 South Wacker Drive, Suite 8000,

14 Chicago, Illinois, 60606.

15 MS. DOSS:  Leijuana Doss, Cook County State's

16 Attorney's Office, 69 West Washington, Suite 700,

17 Chicago, Illinois, 60602, appearing on behalf of the

18 People of Cook County.

19 MR. KELTER:  On behalf of the Citizens Utility

20 Board, Robert Kelter, 208 South LaSalle, Suite 1760,

21 Chicago, 60604.

22 JUDGE CASEY:  Ms. Von Qualen.
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1 MS. VON QUALEN:  Janis Von Qualen on behalf of

2 the staff of the Illinois Commerce Commission, 527

3 East Capitol Avenue, Springfield, Illinois, 62701.

4 JUDGE CASEY:  This matter comes before me today

5 from a continued status.  At the prior status we

6 were waiting to determine what staff's position was

7 going to be with respect to an interim order.  At

8 that last status, staff did ask for some time, and

9 that brings us to today's date.

10 Ms. Von Qualen, do you have any information for

11 us with respect to staff's position?

12 MS. VON QUALEN:  Yes, I do.  Staff has no

13 objection to the entry of an interim order.  And

14 also I have spoken to counsel for NICOR and counsel

15 for CUB and suggested to them that perhaps it would

16 be good for the parties to enter into a stipulation

17 to the effect of an interim order.  I have begun

18 drafting both the stipulation and draft interim

19 order, but I have not shown it to any counsel as of

20 yet.

21 JUDGE CASEY:  Okay.  I appreciate you getting

22 us staff's position with respect to the interim
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1 order.  I do believe that the Commission ultimately

2 will make a decision whether or not to follow our

3 recommendation or not follow our recommendation with

4 respect to re-opening this record.  We will not make

5 that recommendation until the briefing has been

6 completed based on the schedule that we had

7 previously stated unless the parties desire not to

8 have a briefing schedule and enter into an agreement

9 whereby we would relay that agreement to the

10 Commission for their approval.

11 One of the things I think needs to be done in

12 the housecleaning fashion is that we did, on the

13 record, grant confidential and privileged treatment

14 to the fax attachment to CUB's motion.  So that

15 there is a paper record, I will mark three copies of

16 that as CUB Attachment A for identification purposes

17 only.  Again, the mark will also reflect that it is

18 confidential and privileged at this juncture.

19 MR. ROONEY:  Confidential and proprietary.

20 JUDGE CASEY:  Proprietary.  Excuse me.

21 MR. KELTER:  And for outside counsel's eyes

22 only at this time?
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1 JUDGE CASEY:  Until the issue has been resolved

2 based on the briefing that we discussed earlier.

3 Is there anything else that needs to be

4 discussed while we're on the record today?

5 MR. ROONEY:  The briefing schedule -- well,

6 it's on the record -- I wasn't clear about one point

7 you said.  You want to go forward with a substantive

8 briefing schedule still?

9 JUDGE CASEY:  Unless and until the Commission

10 rules that they want the record re-opened, there is

11 a July 15 due date for the initial brief and that

12 still is in effect.  Unfortunately -- I mean,

13 fortunately it may be all for naught; that may be

14 work that's wasted or it may not.  But until we have

15 the parties' briefs, we can't make a recommendation

16 to the Commission yet.

17 MR. KELTER:  Hold on.  I'm a little confused.

18 JUDGE CASEY:  Okay.

19 MR. KELTER:  So you're saying we have to --

20 despite the agreement we've reached -- that we have

21 to file briefs on the 15th, or are you saying that

22 the Commission will be considering this this week?
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1 JUDGE CASEY:  You have an agreement that -- as

2 best as I can tell, because it's not in writing, you

3 have an agreement.  The only thing that the parties

4 have an agreement on is that they'd be willing to

5 allow for an interim order.  That's the only thing

6 that there's an agreement on as we sit here today. 

7 There is not an agreement as to whether or not the

8 record should be re-opened that I'm aware of.

9 MR. KELTER:  I thought that was part of the --

10 I thought we had discussed this before and that

11 there was agreement on that.

12 MR. ROONEY:  For our purposes, I think our

13 position was that discovery was going forward and

14 then at some point after you received our responses,

15 there would be a decision or a request to re-open

16 the record for evidentiary purposes if necessary.

17 MR. KELTER:  Right.  Because the feeling was

18 that --

19 JUDGE CASEY:  So based on that statement, there

20 is not an agreement to re-open the record at this

21 point.  It may be that your discovery requests come

22 back and, yes, there's ample information there to
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1 warrant re-opening the record, stand-alone

2 information.

3 I'm not saying that we're making some sort of a

4 prejudicial ruling on your motion to re-open right

5 now.  All I'm saying is that there isn't a consensus

6 that the record should be re-opened right now.

7 And that's one of the reasons we're having

8 briefing on that as well as the treatment of the

9 document, whether or not it's confidential and

10 proprietary, and to the extent that it can be

11 disclosed.  Excuse me.  I misspoke.  To the extent

12 -- we've already ruled that it's confidential and

13 proprietary, but to the extent that the company's

14 outside counsel can disclose it to who and how far

15 down that ladder it can go.  Okay.

16 So given that we're at this point where there

17 is not a consensus, I can make a recommendation to

18 the Commission now based on what the parties have

19 orally stated, but I think you would like the

20 opportunity to put it in writing.

21 MS. VON QUALEN:  I have a question as well.  I

22 understood that we had a briefing schedule where the
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1 initial briefs would be due next Monday, the 15th.

2 JUDGE CASEY:  Correct.

3 MS. VON QUALEN:  And responses to CUB's motion

4 for confidential treatment are due today, and

5 replies are due also on the 15th.

6 JUDGE CASEY:  Correct.

7 MS. VON QUALEN:  I was confused when you said

8 that you were going to rule on the motion to re-open

9 based upon the briefs.  Is it contemplated that our

10 initial briefs are going to argue the motion to

11 re-open, or is it contemplated that we're going to

12 argue the motion to re-open at a later date or in

13 the replies and responses to the motion for

14 confidential treatment?

15 JUDGE CASEY:  Your argument would not be

16 contained in your initial brief with respect to

17 what's already on the record or in the record based

18 on the testimony of the parties up to and including,

19 I think, the actual hearing date.

20 MS. VON QUALEN:  Okay.

21 JUDGE CASEY:  Argument with respect to the

22 motions will be -- depending on whether you want to
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1 rest on your briefs or if you want to have oral

2 argument on that before we make a recommendation,

3 that's up to the parties.

4 MR. KELTER:  I'm still a little bit confused. 

5 So I think what you're saying is that you still

6 expect us to file initial briefs on the 15th.

7 JUDGE CASEY:  That's correct.

8 MR. KELTER:  I thought the parties had all

9 agreed that we didn't want to do that or we were

10 trying to come up with a strategy to avoid doing

11 that.

12 JUDGE CASEY:  That may be.  I just can't see

13 how we can get this docket done on time in an

14 orderly fashion if at this point we don't have a

15 consensus to re-open the record.  We've already

16 kicked it two weeks.

17 MR. KELTER:  Well, that consensus was based on,

18 I think, a misunderstanding on the part of

19 Mr. Rooney and myself.

20 JUDGE CASEY:  Well, unless -- I'm not going to

21 go over it again.  I think I'm clear on the fact

22 that we don't have a consensus to re-open the record
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1 at this point.  And until we make a recommendation

2 to the Commission, the initial briefs will be due on

3 July 15.  I don't know how much -- I can say it 15

4 other ways, but that's how we find ourselves here.

5 MR. ROONEY:  Could we go off the record for a

6 moment?

7 JUDGE CASEY:  Purpose?

8 MR. ROONEY:  The purpose would be to discuss an

9 understanding I think some of the parties had about

10 what would happen after staff's decision.  If you

11 want it on the record, I'll stay on the record.

12 JUDGE CASEY:  No.  We can go off the record,

13 but we'll summarize when we go back on.  We're off

14 the record.

15                   (Whereupon, a discussion was

16                   had off the record.)

17 JUDGE CASEY:  We're on the record.

18 Mr. Rooney.

19 MR. ROONEY:  Given the July 19th date, would we

20 set now a tentative reply brief date?

21 JUDGE CASEY:  Yes, we should do that.

22 While off the record, discussion was had as to
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1 whether the parties would come to a unanimous

2 agreement on how to resolve this docket with respect

3 to an interim order.  Discussion was also held as to

4 extending the initial filing date or the filing date

5 of the initial briefs.

6 The parties, while off the record, represented

7 that they would tender a stipulation or a written

8 agreement as to the terms of their agreement, and

9 discussion was also held as to when that would be

10 presented to the Commission for either their

11 approval or disapproval.

12 An agreement was reached extending the initial

13 brief filing date to July 19.  That has been

14 continued -- or has been extended a couple times. 

15 The last formal setting was for July 15.  That

16 filing will be due by 4:00 p.m. on July 19.

17 While going back on the record, Mr. Rooney

18 brought up a good point, that we should also

19 consider a reply brief period in the event those

20 initial briefs go forward on July 19.

21 MR. ROONEY:  I think that we've kicked it --

22 with the 19th date, we've kicked back the schedule
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1 two weeks because the 19th was when reply briefs

2 were due originally.  It seems like a month ago.

3 JUDGE CASEY:  Yes.  I believe the initial

4 briefs were going to be due July 3rd.  They were

5 kicked from the 18th (sic) to the 15th and now, with

6 the agreement of the parties, to July 19.  With a

7 two-week reply period, that would put us at

8 August 2nd.

9 With respect to this schedule further, the ALJs

10 will issue an order.

11 Is there anything else that we need to discuss

12 while we're on the record?

13 MS. DOSS:  I just want to state on behalf of

14 Cook County that there is a concern about doing

15 briefs although the record has been marked heard and

16 taken, but there have been allegations of fraud and

17 misrepresentation raised before the initial brief

18 and reply brief were due initially.  And I just

19 wanted to make that concern for the record as far as

20 proceeding with initial and reply briefs and the

21 schedule for the briefing based on the record as is.

22 JUDGE CASEY:  Is there anything else?
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1 MS. VON QUALEN:  Staff has nothing further.

2 JUDGE CASEY:  Thanks, Ms. Von Qualen.

3 Then at this point, I will continue this matter

4 generally unless and until the Commission makes a

5 decision or unless and until the responses from data

6 requests warrant the revisiting of the motion to

7 re-open.

8                   (Whereupon, CUB   Attachment A was

9                   marked for identification.)

10                   (Whereupon, the above-entitled

11                   matter was continued generally.)
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