
76

1                    BEFORE THE
           ILLINOIS COMMERCE COMMISSION

2
IN THE MATTER OF:                 )

3                                   )
ILLINOIS COMMERCE COMMISSION      )

4 On Its Own Motion                 )
                                  )

5   vs.                             ) No. 02-0067
                                  )

6 NORTHERN ILLINOIS GAS COMPANY     )
d/b/a NICOR GAS COMPANY           )

7                                   )
Proceeding to review Rider 4, Gas )

8 cost, pursuant to Section         )
9-244(c) of the Public Utilities  )

9 Act.                              )

10                     Chicago, Illinois
                    July 1, 2002

11
       Met pursuant to notice at 9:30 a.m.

12

13 BEFORE:

14   MR. PHILLIP CASEY and MS. LESLIE HAYNES,

15   Administrative Law Judges.

16

17

18

19

20

21

22
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1 APPEARANCES:

2   MR. JOHN E. ROONEY
  233 South Wacker Drive, Suite 8000

3   Chicago, Illinois 60606
       Appearing for Nicor;

4
  MR. ROBERT J. KELTER

5   208 South LaSalle Street, Suite 1760
  Chicago, Illinois 60604

6        Appearing for CUB;

7   MS. LEIJUANA DOSS
  69 West Washington, Suite 700

8   Chicago, Illinois 60602
       Appearing for the People of Cook County;

9
  MR. JOHN J. REICHART

10   160 North LaSalle Street, Suite C-800
  Chicago, Illinois 60601

11        Appearing for Staff;

12   MS. JANIS E. VON QUALEN
  527 East Capitol Avenue

13   Springfield, Illinois 62701
       Appearing for Staff

14        (telephonically).

15

16

17

18

19

20

21
SULLIVAN REPORTING COMPANY, by

22 Tracy L. Ross, CSR
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1                 I N D E X
                          Re-    Re-   By

2 Witnesses:   Direct Cross direct cross Examiner

3 None.

4

5

6

7

8              E X H I B I T S

9 Number     For Identification         In Evidence

10 None so marked.

11

12

13

14

15

16

17

18

19

20
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22
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1 JUDGE CASEY:  Pursuant to the authority and

2 direction of the Illinois Commerce Commission, we

3 now call Docket No. 02-0067.  This is Illinois

4 Commerce Commission on its own motion versus

5 Northern Illinois Gas Company, d/b/a Nicor Gas

6 Company.  It's a proceeding to review Rider 4,

7 gas cost, pursuant to Section 9-244 Sub C of the

8 Public Utilities Act.

9 May we have the appearances for the

10 record, please.

11 MR. ROONEY:  On behalf of Northern Illinois

12 Gas Company, d/b/a Nicor Gas, John Rooney, 233

13 South Wacker Drive, Suite 8000, Chicago, Illinois

14 60606.

15 MS. DOSS:  Leijuana Doss, Cook County State's

16 Attorney's Office, 69 West Washington, Suite 700,

17 Chicago, Illinois 60602, appearing on behalf of

18 the People of Cook County.

19 MR. REICHART:  Appearing on behalf of the

20 Staff of the Illinois Commerce Commission, John

21 Reichart and Janis Von Qualen, 160 North LaSalle,

22 Chicago, Illinois.
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1 MR. KELTER:  On behalf of the Citizen's

2 Utility Board, Robert Kelter, 208 South LaSalle,

3 Suite 1760, Chicago 60604.

4 JUDGE CASEY:  Let the record reflect there are

5 no further appearances.

6 This matter comes before us today on a

7 continued emergency status.  The subject matter

8 being the two motions filed by CUB.  It was

9 continued for the purpose of allowing Nicor to

10 speak with its client and, perhaps, come to some

11 sort of an agreement with CUB and the other

12 parties in this matter.

13 Can we have -- for the record can we

14 have a -- be apprised of what the status is.

15 MR. ROONEY:  Your Honor, what Nicor has

16 proposed is a modification to what our position

17 was on Friday and that is:  Namely, Nicor would

18 be agreeable to suspending the procedural

19 schedule as it currently stands for briefing and

20 allowing the parties to conduct immediate

21 discovery related to the information contained in

22 the fax that CUB has attached to its motion.
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1 It's my understanding that, at this

2 point, what we would propose is that the Judges

3 defer ruling on any motion to reopen the record

4 itself until the parties have a chance to review

5 the data request responses, and then if they deem

6 necessary, seek to reopen the record at that

7 point in time.

8 In terms of the one question -- with

9 regard to the motion to reopen, there is the

10 question about the 270-day time frame.  At this

11 point in time -- I'll let Mr. Kelter and

12 Miss Doss speak for themselves and

13 Mr. Reichart -- if there is -- as was suggested

14 last week -- that a possibility that an interim

15 order to be entered allowing the Plaintiff to

16 continue on its existing course, not now, but if

17 we approach the deadline and if it's necessary,

18 that's fine.  And I know Mr. Reichart needs to

19 review it with Staff before Staff comes to shore

20 on the issue, that's fine.

21 But for purposes of immediate proposal,

22 it would be to suspend that schedule and go
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1 forward with discovery.

2 JUDGE CASEY:  As far as the discovery goes,

3 the suspension of the schedule, how much time are

4 we looking at as far as suspending the schedule? 

5 Have the parties contemplated a new proposed

6 briefing schedule based -- or for that matter,

7 testimonial schedule in the event that that needs

8 to take place?

9 MR. ROONEY:  At this point, we -- I'm assuming

10 that Nicor is going to receive data requests

11 within the next several days.  And we will be in

12 a position, like we were during the course of the

13 main part of this case, to respond within that

14 same time frame, I think it was 10 days.

15 If we can do sooner it we will, and we

16 will inform the parties if we need a little more

17 time on a particular response.  I don't know how

18 much time the parties are going to need to review

19 that information.

20 MR. KELTER:  We'll review it as it comes in,

21 but I think what we contemplated was probably

22 needing two rounds of discovery.  We also
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1 contemplated that if -- instead of data requests

2 for the witnesses, if we needed to speed things

3 up that we could do depositions and that we might

4 want to do depositions anyway depending on what

5 we start to see from the discovery.

6 MR. ROONEY:  I guess I would take it -- from

7 Nicor's position, we'd like to approach that one

8 step at a time.  If there's a need for

9 depositions I'm sure the parties can request it

10 pursuant to the rules of practice.  However, at

11 this point, I don't know if there's any need for

12 depositions pending our responses from the data

13 request.

14 MS. DOSS:  We're simply posing depositions as

15 a way to expedite it, with the idea that the

16 statutory deadline does exist.

17 JUDGE CASEY:  We find ourselves in a tricky

18 situation here in that if -- on one hand we have

19 an unverified fax as a basis for suspending the

20 schedule for pushing it up against the wall as

21 far as the statutory deadline goes.

22 With that we have the need to, if at all
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1 possible, protect the identity of the

2 whistle-blower.  Again, this document, though,

3 does not have any independent veracity.

4 However, on the other side, if CUB,

5 through their discovery, through other means, is

6 able to verify that the information that they had

7 received is correct and that information is at

8 odds with which -- is the testimony that's been

9 made part of this record, we have a very tricky

10 situation.

11 Judge Haynes and I discussed this and

12 would prefer not to suspend the schedule unless

13 and until there was some independent

14 verification.  However, given the fact that the

15 parties have agreed with a suspension in the

16 schedule, we'll go along with that but we need to

17 have some sort of time frame and not just

18 continue this thing generally; and then, okay,

19 we've got our discovery done, now we need to come

20 up with a schedule for testimony, or we don't.

21 If anyone has an idea, we'd like to hear

22 it, but we're a little apprehensive to continuing
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1 something just generally based on an unverified

2 document.

3 MR. KELTER:  Can I ask a question?

4 JUDGE CASEY:  Certainly.

5 MR. KELTER:  What is the Commission's position

6 in terms of entering some kind of interim order

7 or even a final order with some type of statement

8 in it, you know, that there's a pending

9 investigation so that we can meet the 270-day

10 statutory deadline?

11 JUDGE CASEY:  Unfortunately, Judge Haynes and

12 I can't speak to what the Commission's position

13 would be --

14 MR. KELTER:  Fine.

15 JUDGE CASEY:  -- our position -- I've entered

16 interim orders in the past as a tool to meet

17 statutory deadlines, though we prefer to enter

18 final orders whenever possible; and given the

19 special circumstances of the volunteer; I don't

20 think we would be -- we would object to that, but

21 we need to have -- I don't know what the basis of

22 an interim order would be if we've suspended all
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1 our briefing.

2 MR. KELTER:  I think maybe that the parties

3 would reach the agreement, and this depends on

4 whether Staff would agree to this, to let the

5 current order stand and wait and see what the

6 outcome is of this phase of the proceeding.

7 JUDGE CASEY:  Again, I think that's something

8 Mr. Reichart needs to get some more concrete

9 information from --

10 MR. KELTER:  If all the -- the question is, if

11 Staff agrees to that and all the parties agree to

12 it, then, does the issue --

13 JUDGE CASEY:  We would object to that --

14 MR. KELTER:  -- go away or do we -- you know,

15 one of the things we can do is, we can speed up

16 this process.

17 The turnaround on most of this

18 discovery, in my mind, should be two or three

19 days anyway; and we can get our discovery -- our

20 next round back out in, you know, the same type

21 of time frame.  I'm not sure why they need 10

22 days for most of this.
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1 MR. ROONEY:  I have several observations.

2 First, I have no idea what the parties

3 are going to ask.

4 Second of all, in terms of, not only the

5 volume but in terms of the particular nature of

6 the questions and if, in fact -- I mean, just for

7 the record, we -- the Company, late Friday,

8 received a memorandum from the General Counsel's

9 Office directing that we retain all documents, of

10 course we would anyways, but the fact of the

11 matter is, is that this -- by virtue of this

12 document, the case has -- in fact, Rob used the

13 words himself, "an investigation."

14 This case is potentially changing its

15 complexion from a review of the existing plan to

16 an investigation of some perceived wrongdoing

17 which I think is pretty premature; but if that's

18 the case, we certainly want to take the

19 appropriate time to review the questions and to

20 prepare our responses accordingly.  So we will

21 turn it around as quickly as we can, a

22 two-or-three-day turnaround, I will not -- I
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1 cannot agree to.  I can agree to our best efforts

2 to get it to the parties asking for the

3 information.

4 JUDGE CASEY:  All right.  Well, given a couple

5 things, given, again, that the document itself is

6 what it is without anything behind it to back it

7 up, also given the position of everyone, at least

8 that I've been able to gather, except perhaps

9 Staff, but they're not objecting to an interim

10 order, I don't see at this point the need or

11 requirement that we deviate from our DR processes

12 and go right into depositions.

13 If the parties were not willing to bend

14 from the statutory deadline, then that would, you

15 know, that would be a different wrinkle.

16 MR. KELTER:  Can I ask one question?

17 I haven't seen a memo from the General

18 Counsel at the Commission to, I guess, Nicor's

19 general counsel asking that documents not be

20 destroyed.  We were going to raise that issue

21 today and we wanted to make sure that Anderson

22 Consulting also did not destroy -- Arthur
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1 Andersen, rather, did not destroy any documents.

2 MR. ROONEY:  I have no idea if Andersen is

3 even involved in this sitting here right now.  I

4 can submit that we received an e-mail of the

5 General Counsel of the Commission -- I mean,

6 Nicor -- directly.  I did not receive that.  That

7 went directly to the Company.

8 JUDGE CASEY:  Judge Haynes and I are not privy

9 to the e-mail that anyone sent to anyone, and we

10 don't know who the Company's accountant is.  As

11 far as an order from us about destruction of

12 documents --

13 MR. ROONEY:  And just for the record, I've

14 just been informed as of April, Andersen is not

15 our auditor, so that is not at issue at this

16 point.

17 MR. KELTER:  But they were, correct?

18 MR. ROONEY:  I believe they were, that's

19 correct, Deloitte and Touche is now the Company's

20 auditor.

21 JUDGE CASEY:  If you're looking for an order

22 from us about the preservation of documents, we
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1 need a briefing on that.

2 MS. DOSS:  Your Honor, one other thing.

3 With respect to the fax, our witness did

4 review it and is willing to submit an affidavit

5 to the fact that it is reasonable to go ahead and

6 proceed with discovery.  That will satisfy your

7 Honors as far as suspending the schedule.

8 JUDGE CASEY:  We've already stated on the

9 record that the parties are entitled to conduct

10 further discovery.  However, at this point, I

11 don't think we would be prepared to suspend our

12 normal discovery rules and jump right into

13 depositions, but the discovery that you find may

14 change in the future.

15 MR. ROONEY:  Your Honor, could we go off the

16 record for a moment?

17 JUDGE CASEY:  Sure.

18                 (Discussion off the record.)

19 JUDGE CASEY:  While off the record a

20 discussion was held as to briefing schedules,

21 continued status, and discovery cutoff.

22 First, with respect to this new
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1 discovery, first round, we impose a discovery

2 cutoff of July 5th.

3 With respect to the motion or motions

4 filed by CUB, written responses are due by July

5 8th, replies July 15th.

6 The initial brief in this docket will,

7 again, be extended to July 15th.

8 And we will have a status hearing on

9 whether to suspend the briefing schedule on July

10 8th at 9:30 in the morning.

11 Is there anything further while we're on

12 the record?

13 MR. ROONEY:  The same filing time is

14 4:00 p.m.?

15 JUDGE CASEY:  4:00 p.m., correct.

16 This matter is continued to July 8th at

17 9:30.

18                 (Whereupon the hearing in the

19                 above-entitled matter was

20                 continued until July 8, 2002,

21                 at 9:30 a.m.)

22
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