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1                      BEFORE THE
             ILLINOIS COMMERCE COMMISSION

2
IN THE MATTER OF:              )

3                                )
ILLINOIS COMMERCE COMMISSION   )

4     On Its Own Motion          )
                               )

5          vs                    )
                               )

6 NORTHERN ILLINOIS GAS COMPANY  )
d/b/a NICOR GAS COMPANY        )

7                                ) No. 02-0067
Proceeding to review Rider 4,  )

8 Gas cost, pursuant to Section  )
9-244(c) of the Public         )    

9 Utilities Act.                 )
                      Chicago, Illinois

10                       June 28, 2002

11          Met pursuant to notice at 10:30 a.m.

12

13 BEFORE:

14     MR. PHILLIP CASEY, Administrative Law Judge.
    MS. LESLIE HAYNES, Administrative Law Judge.
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1 APPEARANCES:
    MR. JOHN ROONEY

2     233 South Wacker Drive, Suite 8000
    Chicago, Illinois 60606

3          appearing for Nicor Gas Company;

4     MR. ROBERT KELTER
    208 South LaSalle Street, Suite 1760

5     Chicago, Illinois 60603
         appearing for CUB;

6
    MS. LEIJUANA DOSS and MS. MARIE SPICUZZA

7     69 West Washington Street, Suite 700
    Chicago, Illinois 60602

8          appearing for the People of Cook County;

9     MR. JOHN REICHART
    160 North LaSalle Street, Suite C-800

10     Chicago, Illinois 60601
         appearing for ICC staff;
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13          appearing via telephone for ICC staff.
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1 JUDGE HAYNES:  By the authority vested in my by

2 the Illinois Commerce Commission, I now call Docket

3 02-0067, Illinois Commerce Commission on its own

4 motion versus Northern Illinois Gas Company doing

5 business as Nicor Gas Company, Proceeding to review

6 Rider 4, Gas cost, pursuant to Section 9-244(c) of

7 the Public Utilities Act.  

8               May I have the appearances for the

9 record, please.

10 MR. ROONEY:  On behalf of Northern Illinois Gas

11 Company d/b/a Nicor Gas, John Rooney of the firm

12 Sonnenschein, Nath & Rosenthal, 233 South Wacker

13 Drive, Suite 8000, Chicago, Illinois 60606.

14 MS. DOSS:  Leijuana Doss, Cook County State's

15 Attorney's Office, 69 West Washington, Suite 700,

16 Chicago, Illinois 60602 appearing on behalf of the

17 People of Cook County.

18 MR. KELTER:  Robert Kelter on behalf of the

19 Citizens Utility Board, 208 South LaSalle, Suite

20 1760, Chicago 60604.

21 MR. REICHART:  Appearing on behalf of the staff

22 of the Illinois Commerce Commission, John Reichart
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1 and Janice Von Qualen, 160 North LaSalle, Chicago,

2 Illinois.

3 JUDGE CASEY:  Let the record reflect that there

4 are not further appearances.  This comes before us

5 today on the emergency status, motions having been

6 filed by the Citizens Utility Board. 

7               Mr. Kelter do you want to just

8 identify those motions for the record.

9 MR. KELTER:  Yes.  We filed a motion to reopen

10 the record and a motion for protective order, both

11 filed yesterday the 27th.

12 JUDGE CASEY:  With respect to the motion for --

13 well, with respect to either motion, is there an

14 exhibit attached to the motions that were actually

15 filed?

16 MR. KELTER:  There was an exhibit attached to

17 the motion that you received.  There was not an

18 exhibit attached to the motion that anybody else

19 received because I wanted to get a ruling on the

20 protective order.

21 JUDGE CASEY:  Now, that exhibit, though, which

22 motion should it be part of?  The motion for
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1 protective order or the motion to reopen the record?

2 MR. KELTER:  Well, I think it should be part of

3 probably both.

4 JUDGE CASEY:  So that the record is clear, a

5 hard copy of CUB's motion for protective order and

6 motion to reopen the record as well as an attachment

7 were delivered to the Administrative Law Judges

8 yesterday. 

9               Counsel for Nicor, had you received

10 the motions and the attachment?

11 MR. ROONEY:  No.  We received electronic copy

12 of the motions yesterday morning between 10:00,

13 10:30.

14 Mr. Kelter and I had a telephone conversation

15 yesterday afternoon about the attachment.  And he

16 was thinking today would be more appropriate for us

17 viewing the document.

18 JUDGE CASEY:  Again, so that we're clear,

19 though, then no other party of record has seen the

20 attachment?

21 MR. KELTER:  Except Ms. Doss because they're

22 co-counsel with us.
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1 MR. ROONEY:  Are you joining in the motion

2 then?

3 MS. DOSS:  Yes.

4 JUDGE CASEY:  Mr. Reichart, you have not seen

5 the exhibit?

6 MR. REICHART:  We've not seen the exhibit but

7 we have seen the two motions.  We do have an oral

8 response prepared for both motions.

9 JUDGE CASEY:  Did you want to make an oral

10 response now before you had an opportunity -- I

11 think we're going to need to go in camera.

12 MR. ROONEY:  I guess the first response we

13 would be prepared to address I think would be the

14 protective order because that's going to at least

15 determine whether or not what universe of

16 individuals or entities are going to be able to view

17 the document.  But I'll leave that up to you Judges.

18 JUDGE CASEY:  Well, if you're prepared -- you

19 have an oral response to the motion for protective

20 order without having viewed the actual document,

21 we'll hear it.

22 MR. ROONEY:  Well, again, not having seen the
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1 document at this time, a couple of items come to

2 mind.  First of all, the motion references 200.430 

3 of the Commission's Rules of Practice.  And

4 200.430(a) identifies that anytime during a

5 proceeding the Commission or Hearing Examiner may on

6 the motion of any person enter an order to protect

7 the confidential, proprietary or trade secret nature

8 of any data information or study. 

9               First of all,it's my understanding

10 from reading the motion that the information that

11 we're discussing is information that is not CUB's

12 information.  It is information CUB received

13 allegedly from a company employee that purports to

14 have Nicor information.

15     So in that respect, it is not confidential

16 information of CUB's.  It is not proprietary

17 information of CUB's, nor is it trade secret

18 information of CUB nor is it any -- and I'm going to

19 include by that Cook County as well since they've

20 joined the motion -- any data information or study

21 of CUB's. 

22               So from Nicor's perspective, a
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1 protective order seeking to protect information that

2 is not theirs is inappropriate.  It does raise the

3 following question which I think is alluded to in

4 the motion, and that is whether this document is

5 subject to an informant's privilege.  While not

6 specifically stated in the motion, the case

7 reference on Page 2 in the motion cites to an

8 Illinois case Cochran's of Champaign versus Liquor

9 Control Commission.  I have had occasion to read

10 that document -- opinion.  I've also had occasion to

11 read the Federal Court opinion upon which much of

12 the citations flow from which is namely the

13 Secretary of Labor of the United States versus Local

14 1942 which is a Seventh Circuit opinion. 

15               I would observe the following:  Both

16 of those decisions relate to the invocation of an

17 informant's privilege by a government agency.  It

18 was the invocation of privilege by the Department of

19 Labor in the Seventh Circuit opinion, it was the

20 invocation of the privilege by the government in

21 their prosecution of the Cochran's of Champaign

22 liquor establishment in the Fourth District opinion
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1 here in Illinois. 

2               First of all, and I believe in the

3 motion for a protective order, the Citizens Utility

4 Board alleges that it's a government agency and that

5 it's entitled to -- it alleges to that it's similar

6 to -- analogous to -- a government agency.  We

7 disagree.  The agency is for -- regulation of this

8 Utility is the Illinois Commerce Commission.  I

9 understand now that Cook County is now a party to

10 the motion and I have not looked at it in that

11 regard.  I will admit to that now.  However, in

12 terms of the protective order requirements under

13 200.430, we don't believe that it falls within that

14 category.  That as to the information, we're dealing

15 with -- not only are we dealing with contents we

16 haven't seen yet, we're dealing with contents of an

17 anonymous document from an employee we're not quite

18 sure of, whether or not that employee is current or 

19 former.

20 JUDGE CASEY:  Again, Mr. Rooney, your argument

21 is based on the fact that you have not seen the

22 document yet.
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1 MR. ROONEY:  Correct.

2 JUDGE CASEY:  Your argument may change

3 depending on actually seeing the document.  It may

4 contain information that your client may wish to

5 have privileged that is not disclosed to the general

6 public.  I don't know if there's --

7 MR. ROONEY:  And to that extent you're correct

8 and the parties to the proceeding have entered into

9 a proprietary agreement already.

10 JUDGE CASEY:  So we'll address that.

11 MR. ROONEY:  Okay.

12 JUDGE CASEY:  In a little bit.  We just want to

13 get your argument from the perspective that you

14 stand firm right now.

15               Mr. Kelter, in response to Mr. Rooney?

16 MR. KELTER:  Yes, a couple things.  First

17 regarding his argument that the information is not

18 CUB's information.  We think that that's just wrong. 

19 CUB received the information.  It's become our

20 information.  Any records of a company that come

21 into CUB's hands becomes CUB's information.  Now, if

22 we had gotten those records through some ill-gotten
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1 means, that would be a different story.  But by

2 virtue of the fact that somebody from the company

3 gave that to us, it is now our information.  And,

4 certainly, the name of the whistle blower or

5 informant is at this point our confidential

6 information.  That's my response to the first

7 argument.

8     The second response would be to who should

9 be afforded privilege of confidential information? 

10 Apparently it's Nicor's position that only a

11 government agency should be afforded that privilege. 

12 Well, I think the purpose here of CUB is important. 

13 We are a legislatively created body and we have

14 responsibility to protect the interest of ratepayers

15 in Illinois.  It's our opinion in this case that

16 part of that responsibility is to protect the

17 identity of this informant. 

18               So we think that while CUB is not a

19 legislative body, per se, the same as the Illinois

20 Commerce Commission, that we should be afforded the

21 same protection that they get.  And, of course, the

22 fact that Cook County has joined in this motion also
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1 make a difference as far as this goes.

2               I also think that the Commission has

3 to look at the totality of this issue which is that

4 Mr. Rooney's argument may sound logical if you look

5 at it element by element, although we strongly 

6 disagree with it.  But in the totality of it, to say

7 that CUB can never be afforded protection when it

8 gets information from a whistle blower like this I

9 think is not a reasonable outcome.

10 JUDGE CASEY:  It's my understanding that the

11 thrust in your Paragraph 3 of the motion for

12 protective order is for the protection of the

13 identity of the whistle blower, not necessarily the

14 confidential or privileged status of the document

15 itself.  Is it not possible for the document to be

16 redacted in such a manner that the identity of the

17 whistle blower can be protected yet as much

18 information as possible can still be made public?

19 MR. KELTER:  I don't think so.  I'm afraid that

20 just about everything in there may give away the

21 identity of the whistle blower.  I would certainly

22 be willing to reconsider that, but that's a big
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1 concern of ours. 

2               The other concern is that from our

3 perspective, once we get discovery, we're hoping not

4 to need to use the document at all ever again,

5 assuming that the discovery is accurate.  So we

6 don't see the need for that to even be an issue. 

7 The only thing we're using the document for is to

8 get the record reopened.  So as long as Nicor's

9 counsel when he sees the document agrees that the

10 document supports reopening the record, then we're

11 hoping that the document is never used again for any

12 purpose.

13 JUDGE CASEY:  Well, this may -- if that's the

14 case, then this dialogue may be academic.  It's just

15 been my experience with the Commission within the

16 last 12 months or so that they prefer not just to

17 let wholesale confidential privileged documents in

18 without an inquiry as to almost a page-by-page basis

19 to see whether or not it warrants confidential or

20 privileged treatment.

21 MR. KELTER:  And we're in favor of that.  And I

22 think there are two questions:  One is whether the
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1 document needs to be part of the record.  And I

2 thought in my motion I -- what we were trying to say

3 in the motion is that we don't believe that there's

4 any reason to make this part of the record.  The

5 only reason there would be is if we believe that the

6 company has not been forthcoming in providing us the

7 discovery that we're going to ask for once the

8 record is reopened and we would go to every extreme

9 to avoid that.  That's number one.

10               Number two, I would be -- if it does

11 need to be part of the record, I would be happy to

12 sit down with Mr. Rooney and discuss how the

13 document could be redacted so that it could be made

14 part of the record.

15 JUDGE CASEY:  Here's the problem that I think

16 we find ourselves.  Unless Mr. Rooney stipulates to

17 the reopening of the record, I assume then if he

18 doesn't stipulate then he's going to challenge the

19 veracity of the information which is the underlying

20 reason for reopening the record.  If that's the

21 case, then this has to be made part of the record

22 somehow whether it receives confidential or
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1 privileged treatment or whether it's redacted in

2 part and not in part.

3 MR. KELTER:  Well, unless he challenges it and

4 you believe as the Judge that you can make that

5 ruling. 

6               We're not trying to keep the document

7 from Mr. Rooney.  Yesterday I told Mr. Rooney that

8 if he was willing to agree to the conditions of the

9 protective order, that he could see -- that he could

10 have seen the document yesterday.  And I understand

11 why he didn't want to do that, but I just wanted to

12 make it clear that we're not trying to hide the

13 document from Mr. Rooney.  We're just concerned that

14 as soon as anybody other than Mr. Rooney sees it,

15 that this informant's job may be in jeopardy or

16 more.

17 MR. ROONEY:  A couple points.  One is going

18 back to we've got two issues.  One is privilege and

19 one is the confidential and proprietary nature of

20 the information.  The fact that CUB has the

21 information -- again, not knowing what it is, I

22 can't speculate as to what in there may be
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1 information.  But the fact that CUB has obtained the

2 information does not make it confidential and

3 proprietary CUB information.  The question, though,

4 is -- and I think the different question is about

5 the question of the privilege.  And either it's a 

6 privilege in total or it's a privilege outside. 

7               The document right now while not in

8 the evidentiary record is in the record in this case

9 by virtue of the fact that it's appended to a

10 pleading that has been given to the Administrative

11 Law Judges.  It's going to have to be made -- albeit

12 possibly under seal, it's going to have to be part

13 of the record in this case because you've seen it

14 and at least two parties here have not:  Staff and

15 Nicor.

16               So those are the two issues that are

17 really before us.  I think that the one Section

18 200.430 does not give rise to the treatment sought.   

19 The question of whether it's a privilege I think is

20 a different issue.

21 JUDGE CASEY:  Well at this time we're going to

22 go in camera that way counsels can have an
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1 opportunity especially Mr. Reichart, Mr. Rooney can

2 have an opportunity to take a look at this document

3 because your tune may change as far as whether or

4 not this should be a document that's confidential or

5 privileged based on the company's desire to keep

6 this information that way. 

7               So we have that inquiry to address as

8 well as the informant's privilege which is also

9 being asserted.  That may be based on a document in

10 total or based on a redaction.  But at this time

11 we're going to go in camera.  All those who are not

12 counsel in this proceeding I'd ask that you please

13 leave the room. 

14 MS. VON QUALEN:  You want staff members to

15 leave the room then.

16 JUDGE CASEY:  Yes, please.

17 MR. KELTER:  I have my law clerk.

18 JUDGE CASEY:  Your law clerk can stay.

19               (Whereupon, the following

20               proceedings were held in camera.)

21

22


