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STATE OF ILLINOIS 
  
 ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission   ) 
On its Own Motion     ) 
       ) 
  v.     ) 
       ) ICC Docket No. 02-0067 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company      ) 
       ) 
Proceeding to review Rider 4, Gas cost, pursuant ) 
To Section 9-244(c) of the Public Utilities Act ) 

 
REPLY OF THE CITIZENS UTILITY BOARRD TO THE RESPONSE OF 

NORTHERN ILLINOIS GAS COMPANY TO THE MOTION FOR 
PROTECTIVE ORDER 

 
INTRODUCTION 

 
 On June 27, 2002 the Citizens Utility Board (“CUB”) filed a Motion for a 

Protective Order in Docket No. 02-0067.  CUB’s Motion pertains to a document sent to 

CUB by a Nicor employee that contains information regarding the current proceeding.  

The informant specifically states in the first memo that they do not want to be identified, 

and do not want the document released because it will expose their identity.  In order to 

protect the informant, CUB filed a request for a Protective Order.  CUB requests that 

only Nicor’s outside counsel be permitted to see the document, based on the likelihood 

that any Nicor employee seeing the document would be able to deduce the source. 

 At the initial hearing on this issue Nicor requested that the Commission designate 

the entire document confidential and proprietary.  Nicor bases its request on the premise 

that the document contains confidential Nicor information.  CUB opposes Nicor’s 

request, because the document contains no proprietary or confidential information.  CUB 

only seeks a protective order for the purpose of protecting the identity of the informant.  
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If the identity of the informant becomes public, then as demonstrated below, there is no 

longer any reason to keep the document confidential. 

 The Administrative Law Judges ordered parties to brief both CUB’s request for a 

protective order and the company’s request to have the document designated confidential 

and proprietary in responses and replies. Tr. at 74.  However, Nicor’s Response addresses 

only the issue of CUB’s request for a protective order, and does not explain what 

information in the document should be considered confidential in order to protect the 

company’s financial interests.   

 

Nicor’s Response to CUB’s Motion asserts three arguments: a) CUB has made no 

showing that the information in the fax contains CUB trade secrets or CUB confidential 

and proprietary information; Response at 3. b) CUB has no basis upon which to assert an 

informant’s privilege; Id. c) Assuming a protective order is required, the scope of such 

Order must be much narrower than CUB proposes. Id. at 5.  As discussed below, Nicor’s 

arguments fail to demonstrate that the company’s desire to see the document outweighs 

the need to protect the informant. 

 
I.  THE COMMISSION MUST REJECT NICOR’S ARGUMENT THAT THE 
DOCUMENT SHOULD NOT BE PROTECTED BECAUSE CUB HAS NO RIGHT 
TO A PROTECTIVE ORDER 
 

Nicor argues that “only a governmental unit is entitled to invoke the informant’s 

privilege for protecting certain information… CUB is not a governmental entity and 

cannot, therefore invoke the privilege.” Nicor Response at 3.  Nicor frames the question 

of whether CUB can obtain a protective order very narrowly, and ignores the fact that the 
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Commission rules state that the Commission can grant a protective order to “any person.” 

ILCS Rule 201(c)(1).  

The Commission has broad authority to protect consumers. “It is well established 

rule that the express grant of authority to an administrative agency also includes the 

authority to do what is reasonably necessary to accomplish the legislature’s objective.” 

Abbott Laboratories, Inc. v. Illinois Commerce Commission, 289 Ill. App. 3d 705, 712 

(1st Dist. 997).  Given the legislative directive for the Commission to ensure the health, 

safety and welfare of Illinois citizens, this is exactly the type of situation where the 

Commission’s broad authority gives it the ability to do justice and protect the informant. 

The bottom line is that courts want to encourage informants to come forward and 

the emphasis is on protecting the informant, not who requests privilege.  In M v. Board of 

Education Ball-Chatham Community Unit School District No. 5, the court allows an 

assistant high school principal to protect the name of an informant.  The court quotes 

Wigmore, noting that while the privilege generally applies to criminal justice officials, 

“The truth is that the principle is a large one where without this encouragement the 

citizen who has special information of a violation of law might be deterred otherwise 

from voluntarily reporting it to the appropriate official.” M v. Board of Education Ball-

Chatham Community Unit School District No. 5, 77 F.R.D. 463 (U.S. Dist. 1978), citing 

8 Wigmore Evidence Section 2374 at 767 (McNaughton Rev. 1961).  The court notes that 

the assistant school principal has the responsibility to protect the “health, safety and 

welfare of the students within the attendance center.” Id.  Similarly, CUB has the 

responsibility of “promoting the health, welfare and prosperity of all the citizens of this 

State,” 220 ILCS 10/2, and to “(r)epresent and protect the interests of the residential 
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utility consumers of this State.” 220 ILCS 10/5.  Surely, the state is better off if utility 

employees can report violations of the law to CUB without fear of their identity being 

divulged. 

Even if the Commission determines that CUB lacks standing to request a 

protective order, Nicor ignores the fact that Cook County joined in CUB’s motion.  Cook 

County is a government entity with law enforcement authority, and joins in this Reply to 

assert its government informant privilege. Ill. Sup. Ct. Rule 412(j)(ii).  Although the 

privilege is usually invoked in criminal cases, the informant’s privilege is equally 

applicable in civil matters. Dole v. Local 1942, Int’l Brotherhood of Electrical Workers, 

870 F. 2d 368 (7th Cir. 1989). 

  
  
II.  THE SCOPE OF THE PROTECTIVE ORDER CANNOT BE NARROWER 
AND STILL PROTECT THE INFORMANT 

 
Nicor also argues that the Protective Order is not narrowly tailored.  “At a 

minimum, Nicor’s in-house counsel must have access to the fax.  Without such access, 

Nicor cannot determine whether the information revealed in the fax is subject to an 

attorney-client privilege, nor can in-house counsel properly advise its clients to the claims 

found in the fax.” Nicor Response at 8.  While Nicor’s in-house counsel may eventually 

have a need to see the document, the argument is without merit at this point in the 

proceeding.  As discussed earlier, no party has made any allegations that Nicor in-house 

counsel must advise the client on.  The claims in the fax are outside the record and not 

part of the proceeding.  If and when CUB submits testimony, then the company may 

request the document, and only at that point should the Commission weigh the merits of 

the company’s request. 
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Ironically, Nicor cites Powers v. Chicago Transit Authority in support of its 

argument that the in-house counsel need the documents in order to consider whether 

confidential information has been disclosed. Nicor Response at 8.  Nicor fails to note that 

in the Powers case the court did not distinguish between in-house and outside counsel and 

that the court had attempted to accommodate Powers by taking his testimony in camera 

for counsel’s eyes and ears only.  Powers v. Chicago Transit Authority, 890 F. 2d 1355, 

1358 (US Ct. App. 7th Cir. 1978).  Powers argued that this protection was not sufficient 

and the court ruled against him.  In the current proceeding CUB voluntarily proposed 

doing exactly what Powers refused to do, which was to let a company attorney see the 

document.  CUB allowed Nicor’s outside counsel to see the document in order to 

determine whether the allegations supported further discovery.1  Hence, while Nicor 

correctly notes that the court ruled against Powers, the Commission’s granting a 

protective order would be entirely consistent with that ruling. 

 CUB asserts that any disclosure of the document, other than the ninth page 

entitled “Nicor Gas Company, Gas Costs – Selected Illinois Utilities,” should be 

protected because disclosure would likely reveal the identity of the informant.  CUB, 

based on its own review of the document, as well as the assessment of its witness, Jerome 

Mierzwa, believes that only a limited number of people at Nicor would have the 

knowledge and access to information to provide the insight and analysis contained in the 

document.  This is CUB’s assessment regarding each and every page.  Nicor’s outside 

counsel has now reviewed the document, but the company fails to refute CUB’s argument 

that allowing the company to see the document would compromise the informant.   

                                                
1 CUB argues that allowing in-house counsel to see the document would jeopardize the informant’s identity 
and Nicor does not refute this argument. 
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 Nicor’s argument that the employee is adequately protected because “Illinois 

courts have carved out exceptions to the employment-at-will doctrine,” carries no weight. 

Nicor Response at 7.  The question goes beyond whether Nicor fires the informant.  Once 

the informant’s identity is known within the company, no reasonable person can argue 

that the informant’s position and status within the company is not seriously jeopardized.  

The fact that the law provides potential legal remedy for wrongful discharge does not 

encourage whistleblowers to step forward in future cases.  

  
 

III.  AT THIS POINT IN THE PROCEEDING NICOR HAS NO RIGHT TO 
DISCOVERY OF THE DOCUMENT BECAUSE IT IS NOT RELEVANT 
 

Generally, the courts and the Commission encourage an open discovery process.  

Nicor correctly cites the Illinois Supreme Court Rule 201(b)(1) which states that a party 

is entitled to “full disclosure regarding any matter relevant to the subject matter involved 

in the pending action.” Nicor Response at 5.  However, Nicor fails to address the fact that 

the Supreme Court Rules also recognizes the need to limit discovery through the issuance 

of a protective order “as justice requires.” ILCS Rule 201(c)(1).  While Nicor argues that 

protective orders are limited to trade secrets and the protection of confidential business 

information, it cites no law in support of this argument. Nicor Response at 5.  Nicor 

ignores the language giving the Commission authority to issue a protective order to “any 

person” to protect any “information.” 83 Ill. Admin. Code 220.430(a).  

Well established discovery law dictates that the Commission must weigh CUB’s 

argument that the informant’s identity must be protected in order to not only protect this 

individual, but also to encourage future whistleblowers to come forward, against Nicor’s 

assertion that it needs the document now, before discovery is even completed.  Nicor 
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itself states, “The Commission must balance the competing interests, consistent with 

Illinois law and policy, and it must construe privileges strictly and ‘as an exception to the 

general duty to disclose.’ Citing In re Marriage of Daniels, 240 Ill. App. 3d at 325.” 

Nicor Response at 8. 

The law entitles Nicor to all relevant material. 83 Ill. Admin. Code 200.340.  

However, this does not mean the company is entitled to everything in CUB’s possession.  

To date, the fax has only been used as a basis for reopening discovery.  The decision to 

reopen discovery has already been made, thus Nicor does not need the document to 

challenge this decision. 

Given that at this point CUB has only used the documents to draft discovery, it is 

not relevant.  In fact, Nicor itself states, “Nicor asserts that the contents of the Fax are 

potentially very relevant for the preparation of Nicor’s case.” Nicor Response at 7.  CUB 

agrees with Nicor that the fax is “potentially” relevant.  However, Nicor has no right to 

“potentially relevant” material, only to “relevant” material. 

  The Commission has no basis to address the relevance issue until CUB’s witness 

submits testimony.  To CUB’s knowledge, the Commission has never allowed a utility to 

request documents from an intervenor before the intervenor submits testimony.  Nicor 

itself argues that there is no reason for the Commission to open the record until the 

parties review discovery and determine whether there is any reason to supplement the 

record, yet the company now argues as though the record is reopened.   

Intervenors may or may not submit testimony after reviewing discovery.  If CUB 

ever submits testimony, then the company may argue that it is entitled to all relevant 

material, and then the issue of whether the document is discoverable is ripe.  However, if 
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CUB/Cook County witness Mierzwa submits testimony based solely on discovery, not 

the document itself, the issue is not so clear-cut.  Moreover, if CUB submits testimony 

from a witness other than Mr. Mierzwa, who has never seen the fax, CUB would argue 

that the document is not relevant. 

 Nicor’s only other argument is that the suppositions contained in the fax “may be 

based on attorney-client privileged information or other confidential and proprietary 

Company information… which Nicor needs to evaluate to determine whether confidential 

information has been wrongly disclosed.”  Nicor Response at 7.  These are two 

arguments – that the document contains information protected by attorney-client 

privilege, and that the document contains confidential and privileged information that the 

company has the right to protect. 

First, Nicor fails to explain which page(s) of the document divulge attorney-client 

privileged information.  Review of the document indicates no revelation of legal strategy 

and only discussion of financial information and opinion that would not be subject to 

attorney-client privilege.  Nicor does not allege that any attorney is named in the 

document in any way, and to CUB’s knowledge none of those named are attorneys.  Nor 

does Nicor address the issue that attorney-client privilege can be waived by voluntary 

disclosure of the information by the client.  

 Second, Nicor fails to specify which material is confidential and should not be 

disclosed.  Again, while it may be helpful for Nicor employees to see the information to 

explain some of the allegations in the document, Nicor’s outside counsel, who has clearly 

been the lead attorney in this proceeding, should be sufficiently knowledgeable to argue 

what information is, or might be, confidential.  Nicor fails to acknowledge that any part 
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of the document is not confidential or to narrow its request to limited portions of the 

document.  As outlined below, CUB submits that the Commission can review the fax and 

easily determine for itself that it contains no confidential information. 

 
  
IV.  NICOR FAILS TO MEET ITS BURDEN OF PROOF THAT THE 
DOCUMENT CONTAINS CONFIDENTIAL INFORMATION  
 

In addition to failing to support its argument that the Commission should not issue 

a protective order, Nicor makes no effort to defend its own request that the document be 

deemed confidential and privileged.  Under the Illinois Freedom of Information Act 

(FOIA), the public has the right to access to information unless the information is 

exempted under Section 7 (1)(g): 

Trade secrets and commercial or financial information obtained from a person or 
business where the trade secrets or information are proprietary, privileged or 
confidential, or where disclosure of the trade secrets or information may cause 
competitive harm, including all information determined to be confidential under 
Section 4002 of the Technology Advancement and Development Act 20 ILCS 
700/4002.  
 

As the court notes in Cooper v. Illinois Department of the Lottery, the Illinois legislation 

is patterned after the Federal Freedom of Information Act.  The Illinois Appellate Court, 

construing the federal statute, states, “information is confidential only if disclosure would 

either inflict substantial competitive harm on the supplier of the information or impair the 

recipient agency’s ability to induce people to submit similar information to it in the 

future.” Cooper v. Illinois Department of the Lottery, 266 Ill. App. 3d 1007, 1012-1013. 

(Ill. App. Ct. 1st Dist. 1994).  Moreover, the court states, “To show substantial 

competitive harm, the agency must show by specific factual or evidentiary material that: 

(1) the person or entity from which the information was obtained actually faces 
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competition; and (2) substantial harm to a competitive position would likely result from 

disclosure of the information in the agency’s records.” Id.  Thus, the company cannot 

merely allege material is confidential, it must demonstrate potential harm from a 

competitor. 

In Nicor’ case the document contains no information that would be of value to a 

competitor, which is the essence of the privilege.  Someone at the company has 

voluntarily provided CUB with information regarding data that Nicor has provided or 

failed to provide as part of its filing.  A competitor does not benefit from information 

relating to Nicor’s ** PROPRIETARY INFORMATION                                                                                                                                   

  

                                                                                                                                                                                                                                                                                                                           

*                                                                                                              .** Nicor does not 

explain how a competitor would benefit from allegations detailing how Nicor cheated to 

improve profits under an alternative regulation plan.  Moreover, exactly which 

competitors is Nicor, a public utility, concerned about?  CUB notes that Nicor has taken 

the position that although its service territory is open to competition, Nicor Energy, not 

Nicor Gas, is the competitor.  Nicor fails to even address these critical issues. 

In the final analysis the document contains no confidential or proprietary data, 

only potentially embarrassing revelations.  The fact that information may be 

embarrassing or harmful to a company’s reputation does not mean that the company has 

the right to keep it confidential. Brown and Williamson Tobacco Corp. v. Federal Trade 

Commission, 710 F. 2d 1165, 1180 (U.S. Dist. Ct. 6th Cir. 1983).  Hence, while the fax 
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may be embarrassing to Nicor, the company must demonstrate that it actually contains 

confidential and proprietary information. 

 

 

CONCLUSION 

Based on the arguments set forth above, CUB requests that the Commission both 

issue a Protective Order and deny Nicor’s request that the fax be designated confidential 

and proprietary.  The only reason to keep the fax out of the general public domain is to 

protect the informant.  Nicor fails to demonstrate that the fax contains confidential or 

proprietary Nicor information. 

Dated: July 15, 2002  
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