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MOTION TO REOPEN THE RECORD 

 
 Pursuant to Sections 200.190 and 200.335 of the Commission Rules, the Citizens 

Utility Board (“CUB”) requests that the Commission delay the schedule in this 

proceeding to allow for additional discovery. 83 Ill. Admin. Code §200.190, §200.335.  

As set forth below, CUB has obtained new information indicating that Nicor has not 

supplied the Commission and parties with complete and accurate information in this 

proceeding.  CUB believes this new information is sufficient to cause the Commission to 

delay this proceeding while Commission Staff (“Staff”) and parties have an opportunity 

to do additional discovery. 

 

 1. On Thursday afternoon, June 21, 2002, CUB received a fourteen-page 

facsimile (“fax”) from an unidentified Nicor employee, a copy of which is attached to 

this motion submitted to the Administrative Law Judge.  The fax alleges that Nicor both 

withheld critical information and submitted misleading testimony in the current 



proceeding.  The sender of the fax requests that the fax itself not be used directly in order 

to protect the sender’s current situation with the company.   

 

 2. CUB believes that it can conduct additional discovery based on 

information in the fax without submitting the fax as evidence and compromising the 

Nicor employee’s identity.  As long as CUB does not submit the fax itself into evidence, 

CUB does not believe that Nicor has reason to see the fax.  The only purpose the fax 

serves at this point is to allow the judges to make a determination whether information 

the fax contains justifies delaying the briefing schedule and allowing additional 

discovery. 

 

 3. The Commission has a great deal of latitude regarding discovery.  Section 

200.335 (b)(1) states in part, “The Chairman or a Hearing Examiner may, at any time, on 

his own motion or at the request of a party, issue such rule denying, limiting, 

conditioning, or regulating discovery as justice requires, and may supervise all or part of 

any discovery proceeding.” 83 Ill. Admin. Code §200.335.  In this situation, the 

Commission should allow the parties to conduct additional discovery in order to ensue 

the accuracy and completeness of the record. 

  

 4. Given the need to protect the identity of the sender of the fax, CUB 

proposes that the Commission hold a hearing to allow the parties to view the document 

and to raise any objections to CUB’s motion.  In order to protect the Nicor employee, 

Nicor must be limited to representation by outside counsel.    The only purpose of any 



party reviewing the fax is to determine whether it provides enough credible information 

to warrant the granting of CUB’s motion.  Assuming the motion is granted, CUB believes 

it can get the information contained in the fax through discovery.  Hence, withholding the 

fax will not unduly prejudice the company. 

 

 5. Under Section 9-244(c) of the Public Utilities Act the Commission has 

only 270 days to complete the review of Nicor’s program.  If the Commission believes 

that a delay will cause difficulties meeting the deadline, the Commission should issue an 

interim order extending the current alternative regulation plan.   

 

 Based on the foregoing, CUB requests the following: 
 

1) The Commission schedule a hearing for either Friday, June 28, 2002 or 
Monday, July 1, 2002 to review the fax CUB received and make a 
determination regarding reopening the record; 

 
2) Assuming the Commission finds the new evidence sufficient to reopen the 

record, the Commission should set a schedule for discovery; 
 

3) Stay the remainder of the proceeding pending review of new discovery. 
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