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Illinois Bell Telephone Company (“Ameritech Illinois”) submits this response to the

Verified Statement of John M. Garvey (“Mr. Garvey’). Because the issues raised are issues of

law and policy rather than fact, Ameritech Illinois responds through a legal pleading rather than a

verified statement. This filing is intended only to clarify Ameritech Illinois’ position, in light of

its examination of the hearing transcript. (Tr. 6-S).

The contract amendment before the Commission in this docket (the “First Amendment”)

contains language governing collocation. That language is essentially the same as amended tariff

language currently being investigated by the Commission in Docket 99-0615. With respect to

that language, Mr. Garvey’s verified statement includes the following statement:

In this Amendment, the parties agreed to use language similar to Ameritech’s Collocation
Tariff, which was filed pursuant to Section 251(c)(6) of the Federal Telecommunications
Act of 1996. The tariff has been suspended and is currently under investigation by the
Illinois Commerce Commission in Ill C.C. Docket 99-0615. In my opinion, the outcome



of the Commission’s investigation may impact relevant parts of this Agreement. It is my
belief that this agreement violates an FCC Order and its corresponding rules; however,
Counsel has advised me that because much of the subject matter is being addressed in 99-
061 5, a parallel investigation would be administratively burdensome and inefficient.
Therefore, I will approve the instant agreement with the understanding that any
Commission Order is binding on the parties.

Verified Statement at 4-5. Staff has not requested, however, that any conditions be attached to

the approval of the agreement, or that the Commission’s order contain any language reflecting

Staffs understanding.

Ameritech Illinois disagrees with Staffs understanding. This Commission, the United

States Supreme Court, and numerous other federal courts and regulatory agencies have held that,

as a matter of federal law, where the parties are permitted to enter into a separately negotiated

agreement, such an agreement may vary from tariffed terms and conditions. Where that is so, the

contract governs over the tariff unless and until the parties choose to amend the agreement.

Order, MCImetro Access Transmission Services, Inc. v. Ameritech Illinois, Ill. C.C. Dkt. 99-

0379, pp. 32-33 (Sept. 10, 1999); United Gas Pipeline Co. v. Mobile Gas Service Co., 350 U.S.

332,345 (1956) (overruling Federal Power Commission decision); Bell Telephone Co. v. FCC,

503 F. 2d 1250, 1276-80 (D.C. Cir. 1974) (applying Mobile ruling to FCC); s San Diego Gas

& Elec. Co. v. FERC, 904 F.2d 727,730-3 1 (D.C. Cir. 1990); Global Access Limited v. AT&T

Corp., 978 F. Supp. 1068, 1073-76 (SD. Fla. 1997); Fax Telecommunicaciones v. AT&T Corn.,

952 F. Supp. 946,951-53 (E.D.N.Y. 1996); ACC Long Distance Corn. v. Yankee Microwave,

Inc., 10 FCC Red. 654,116 (1995).



The Telecommunications Act of 1996 (“TA96”) expressly provides that parties may enter

into individually negotiated contracts and that such contracts are “binding” on the parties. 47

U.S.C. $252(a). Therefore, the terms of such a contract govern over any contrary terms in

Ameritech Illinois’ tariffs. As this Commission has ruled:

To allow [a party] to avoid its obligations under the Agreement by simply invoking the
terms of a tariff would have the effect of allowing one party to unilaterally amend the
agreement. Such a result would undermine the integrity of the contract and the process of
which it is a part, and would frustrate the federal scheme favoring individually negotiated
agreements under the Telecommunications Act, as explained in Global Access and other
decisions.

MCImetro at 32-33.

The fact that the amended collocation tariff is being investigated pursuant to the FCC’s

so-called “706 Order” does not change that result. TA96 specifically provides that “an

incumbent local exchange carrier may negotiate and enter into a binding agreement with the

requesting telecommunications carrier or carriers without regard to the standards set forth in

subsections (b) and (c) of section 251.” 47 U.S.C. 5 252(a)(l) (emphasis added). The “standards

set forth in subsections (b) and (c) of section 251” include the requirement to offer collocation,

which appears in subsection 251(c)(6). Id. at 3 251(c)(6). The FCC’s 706 Order and the rules

adopted in that order, in turn, implement Subsection 25 1 (c)(6). Indeed, the FCC specifically

cited that provision as the source of its statutory authority to promulgate its revised collocation

rules. First Report and Order and Further Notice of Proposed Rulemaking, In re Deolovment of

Wireline Services Offering Advanced Telecommunications Canabilitv, F.C.C. Dkt. 9%147,l  14

(March 3 1,1999). Thus, TA96 makes clear that any alleged inconsistency between the contract

and the FCC’s 706 Order would not override the terms of the contract.
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This is consistent with the express language of the First Amendment itself, which

requires that the parties’ interconnection agreement be amended before any “Modifying Order” is

reflected in its terms. The First Amendment provides that “if the FCC, the Commission, a court

or other tribunal of competent jurisdiction (e.g., OMB) issues an order or decision modifying the

First 706 Order, or any of the Parties [sic] respective rights or obligations thereunder (a

“Modifying Order”), either Party shall, upon written notice to the other Party, have the right to

require that the Agreement be amended to reflect such Modifying Order”. First Amendment,

Section 4.2 (emphasis added). Mr. Garvey has agreed that the quoted language reflects

“adequate provisions for such an occurrence” by requiring the parties to negotiate an appropriate

amendment in the event of a Modifying Order. Verified Statement at 5.

In conclusion, for the reasons stated above, the Commission should approve the First

Amendment. The Commission’s order should not include any language regarding the “binding”

nature of any order it may issue in Docket 99-0615. In fact, the Commission’s order in Docket

99-0615 will become binding on the parties only upon execution of an amendment to that effect.

The amendment of the contract is, and should remain, in the hands of the Parties.

Respectfully submitted,

Mark A. Kerber
Mary Beth Jorgensen
Ameritech Illinois
225 West Randolph Street, 27C
Chicago, IL 60606
(312) 727-7140
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