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Docket No. 15-0277 

THE REX ENCORE’S MOTION  

TO STRIKE THE VERIFIED PETITION AND  

DISMISS THE DOCKET WITHOUT PREJUDICE 

Rex Encore Farms LLC and Rex Encore Properties LLC (together, “Rex Encore”) move 

to strike the Verified Petition (“Petition”) of Grain Belt Express Clean Line LLC (“GBX”) and to 

dismiss this Docket without prejudice to a similar request being refiled under Section 8-406 of 

the Public Utilities Act (“PUA”).
1
  GBX’s Petition is filed solely under Section 8-406.1 of the 

PUA, and seeks a CPCN to construct, operate, and maintain a new high-voltage electric 

transmission line.  Ver. Pet. at 1.  As a result, GBX’s Petition suffers from two independent, but 

related, legal defects.   

First, GBX fails to seek authority under Section 8-406(a) to operate as a utility.  Section 

8-406(a) of the PUA prohibits public utilities from “transact[ing] any business in this State until 

it shall have obtained a certificate from the Commission that public convenience and necessity 

require the transaction of such business.”  220 ILCS 5/8-406(a).  That finding is not equivalent 

                                                 
1
  Because these defects lie in filing under Section 8-406.1 without having first obtained a Section 8-406(a) 

CPCN, this proceeding should be dismissed without prejudice to a refiling under Section 8-406.  By seeking a 

dismissal without prejudice, Rex Encore does not waive any argument concerning the Petition’s substance and 

reserves all other legal and factual arguments concerning the substance of GBX’s request.   
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to, or implied by, the findings required to support a particular project.  Indeed, the Commission 

analyzes whether an applicant should be a public utility separately from whether a project should 

be approved under factors enumerated in Section 8-406(b) or Section 8-406.1.  See Rock Island 

Clean Line LLC, ICC Docket No. 12-0560 (Order, Nov. 25, 2014) at 9-26 (analyzing and making 

an independent finding under Section 8-406(a) before addressing project-specific questions 

under Section 8-406(b)). 

Second, GBX cannot leverage Section 8-406.1 to gain authority to act as a utility.  

Section 8-406.1 establishes a special, expedited procedure that allows a “public utility” to “apply 

for a certificate of public convenience and necessity … for the construction of any new high 

voltage electric service line and related facilities[.]”  220 ILCS 5/8-406.1(a).  It establishes no 

process, analogous to that authorized by Section 8-406(a), for an applicant to obtain permission 

to act as a public utility, transmission or otherwise.  Indeed, neither the words nor the concept of 

authorizing a new entity to transact business as a utility appear anywhere in Section 8-406.1.  As 

the Commission recently confirmed, “[t]he expedited consideration provided for in Section 

8-406.1 of the [PUA] is available only to public utilities seeking to construct a new high voltage 

electric service line and related facilities.”  Ameren Transmission Co. of Ill., ICC Docket No. 12-

0598, (Second Order on Rehearing, Feb. 20, 2014) at 5 (emphasis added).   

Rex Encore has reviewed the Motions to Dismiss filed by the Landowners Alliance of 

Central Illinois, NFP, the Illinois Agricultural Association, and the Concerned Citizens and 

Property Owners, and joins them to the extent that they make or support these same arguments. 

WHEREFORE, Rex Encore Farms LLC and Rex Encore Properties LLC respectfully 

request that this proceeding be dismissed without prejudice to a refiling under Section 8-406.   
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Dated:  May 20, 2015 
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