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288.40  Determination of Reasonable Compensation Costs 13 
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 15 

AUTHORITY:  Implementing Sections 9-101, 9-201, 9-229 and 16-108.5 of, and authorized by 16 

Section 10-101 of, the Public Utilities Act [220 ILCS 5/9-101, 9-201, 9-229, 10-101 and 16-17 

108.5].  18 

 19 

SOURCE:  Adopted at 38 Ill. Reg. ______, effective ____________. 20 

 21 

Section 288.10  Scope 22 

 23 

The requirements of this Part shall only apply to the amounts described in subsections (a) and (b) 24 

that are designated by a utility as rate case expense and sought to be recovered by the utility 25 

through rates: 26 

 27 

a) amounts expended by a utility to compensate outside counsel/support staff and 28 

outside technical experts/support staff to prepare and litigate a rate case filing; and 29 

 30 

b) amounts expended by a utility to compensate affiliate counsel/support staff and 31 

affiliate technical experts/support staff to prepare and litigate a rate case filing. 32 

 33 

Section 288.20  Definitions 34 

 35 

"Act" means the Illinois Public Utilities Act [220 ILCS 5]. 36 

 37 

"Flat fee contract" means a contract between a utility and outside counsel or an 38 

outside technical expert by which the utility pays an agreed upon amount, 39 

regardless of hours worked or billed. 40 

 41 

"Hourly rate contract" means a contract under which a utility agrees to 42 

compensate outside counsel or an outside technical expert based on hourly rates 43 

multiplied by hours billed. 44 



  JCAR830288-1416456r01 

 

 45 

"Miscellaneous expenses" means expenses billed by an outside counsel, outside 46 

technical expert, utility affiliate counsel, or utility affiliate technical expert for 47 

costs including, but not limited to, travel, travel-related meals, lodging and 48 

photocopying, if evidence establishes that those costs were excluded from the 49 

agreement with the utility as compensation for the rate case at issue. 50 

 51 

"Not-to-exceed contract" means a contract between a utility and outside counsel 52 

or an outside technical expert by which the utility agrees to compensate the 53 

outside counsel or outside technical expert at an hourly rate for work billed, if 54 

there is a cap on the maximum amount that may be paid out under the contract. 55 

 56 

"Outside counsel" means an attorney not employed by the utility or any of its 57 

affiliates who is retained to prepare and litigate a rate case filing subject to this 58 

Part on behalf of the utility. 59 

 60 

"Outside counsel and outside technical expert compensation" means costs subject 61 

to the Commission's specific assessment as to justness and reasonableness, which 62 

include the following costs for which the utility seeks recovery as part of rate case 63 

expense in a rate case filing: 64 

 65 

Outside counsel (attorney) fees, whether billed under an hourly rate 66 

contract, a flat fee contract, a not-to-exceed contract, or some other 67 

arrangement for compensation; in this non-attorney support staff fees; and 68 

reimbursement of miscellaneous incidental expenses. 69 

 70 

Outside technical expert fees, whether billed under an hourly rate contract, 71 

a flat fee contract, a not-to-exceed provision, or some other arrangement 72 

for compensation; support staff fees; and reimbursement of miscellaneous 73 

incidental expenses. 74 

 75 

"Outside technical expert" means a consultant or other professional not employed 76 

by the utility or any of its affiliates that is retained to testify as an expert witness 77 

on behalf of the utility and/or otherwise assist the utility with the preparation 78 

and/or litigation of a rate case filing. 79 

 80 

"Support staff" means personnel performing functions under the direction and 81 

supervision of outside counsel, outside technical experts, utility affiliate counsel 82 

or utility affiliate technical experts in connection with a rate case filing subject to 83 

this Part, such as paralegals, legal assistants or other non-attorney/non-technical 84 

expert staff whose time is billed to the utility in connection with a rate case filing. 85 

 86 

"Time entry" means a contemporaneously generated document that states the 87 

hours performed on a particular task, specifying the task performed and the 88 
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applicable hourly rate in the case of hourly rate billing or contracts with not-to-89 

exceed clauses, or the applicable estimated hourly rate in the case of a flat fee 90 

contract. 91 

 92 

"Utility affiliate counsel" means an attorney employed by a utility affiliate who is 93 

retained to prepare and litigate a rate case filing subject to this Part on behalf of 94 

the utility. 95 

 96 

"Utility affiliate counsel and support staff and utility affiliate technical experts 97 

and support staff compensation" means costs subject to the Commission's specific 98 

assessment as to justness and reasonableness, which include the following costs 99 

for which the utility seeks recovery as part of rate case expense in a rate filing: 100 

 101 

Expenses for affiliate counsel and related support staff for services 102 

rendered on a rate case, pursuant to an affiliate agreement, provided that 103 

the recovery of incentive compensation costs shall be consistent with the 104 

utility's recovery of non-rate case expense incentive compensation costs; 105 

 106 

Affiliate technical experts and related support staff for services rendered 107 

on the rate case, pursuant to an affiliate agreement, provided that the 108 

recovery of incentive compensation costs shall be consistent with the 109 

utility's recovery of non-rate case expense incentive compensation costs. 110 

 111 

"Utility affiliate technical expert" means a professional employed by a utility 112 

affiliate that is: 113 

 114 

retained to testify as an expert witness on behalf of the utility and/or 115 

otherwise assist the utility with the preparation and/or litigation of a rate 116 

case filing; and 117 

 118 

who is not a utility affiliate counsel as that term is defined. 119 

 120 

Section 288.30  Required Support for Compensation Costs 121 

 122 

a) A utility subject to this Part shall, upon request during discovery, make 123 

information available to parties of record in order to assist those parties in the 124 

development of a recommended amount of rate case expense and for the 125 

Commission in assessing the justness and reasonableness of amounts paid to 126 

compensate all persons covered by Section 288.10. Information shall include, but 127 

not be limited to, the following: 128 

 129 

1) Facts and documentation describing the terms of the engagement between 130 

the utility and outside counsel/support staff and the utility and outside 131 

technical experts/support staff to include the nature of the services to be 132 
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provided, by whom the services would be provided, and the hourly rates to 133 

be charged in the case of a flat fee contract or a not-to-exceed contract, the 134 

presumed or estimated hourly rate charged for work of similar nature, or 135 

some other unit of time measurement period. 136 

 137 

2) For services provided, including, but not limited to, under an hourly rate 138 

contract, a flat fee contract, or a contract with a not-to-exceed provision, 139 

invoices disclosing time entries for each outside counsel/support staff that 140 

clearly indicate: 141 

 142 

A) a description of the services provided; 143 

 144 

B) by whom the services were provided; 145 

 146 

C) the time spent providing the services on a daily basis; 147 

 148 

D) the applicable hourly rate charged by the persons providing the 149 

services, or some other unit of time measurement period; and 150 

 151 

E) the applicable codes from the American Bar Association's Uniform 152 

Task-Based Management System Litigation Code Set or similar 153 

standardized billing system, if and to the extent that the outside 154 

counsel/support staff use that coding system in their billing 155 

invoices. 156 

 157 

3) For services provided under an hourly rate contract, including but not 158 

limited to a contract with a not-to-exceed provision, invoices or other 159 

documents disclosing time entries for each outside technical 160 

expert/support staff that clearly indicates: 161 

 162 

A) a description of the services provided; 163 

 164 

B) by whom the services were provided; 165 

 166 

C) the time spent providing the services on a daily basis; 167 

 168 

D) the hourly rate charged, or some other unit of time measurement 169 

period. 170 

 171 

4) For services provided under a flat fee contract, all invoices provided by 172 

the outside counsel/support staff or outside technical expert/support staff 173 

to the utility that are related to the contract, as well as any existing 174 

invoices or documentation disclosing time entries and summaries of any 175 

proposals reviewed prior to the selection for service. 176 
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 177 

5) For a flat fee contract, documents created or reviewed by the utility in 178 

considering the reasonableness of the contracted fee, including any 179 

calculations that the utility performed or reviewed related to the fee prior 180 

to execution of the contract. This includes the presumed or estimated 181 

hourly rate that would be charged in an hourly rate contract and the 182 

presumed or estimated number of hours to be worked. 183 

 184 

6) For services provided by utility affiliate counsel/support staff and utility 185 

affiliate technical experts/support staff, documentation that clearly 186 

indicates: 187 

 188 

A) a description of the services provided; 189 

 190 

B) the name and title of the persons providing the services; 191 

 192 

C) the time spent providing the services on a daily basis; and 193 

 194 

D) the rates charged, excluding incentive compensation costs. 195 

 196 

b) In addition to the information required in subsection (a), the utility shall provide 197 

the following information at the time of filing its direct case: 198 

 199 

1) All information required by 83 Ill. Adm. Code 285.3085 (Schedule C-10) 200 

and 285.3090 (Schedule C-10.1). 201 

 202 

2) Invoices from the attorneys and expert witnesses that specify the work 203 

performed, by whom the work was performed and the charges for the 204 

services. 205 

 206 

3) An explanation of the process, procedures and controls the utility has in 207 

place to ensure that the work performed by all persons covered by Section 208 

288.10 does not duplicate work performed by a utility employee. 209 

 210 

4) An explanation of the process, procedures and controls the utility has in 211 

place to ensure that the bills from all persons covered by Section 288.10 212 

are accurate, reasonable and not redundant before payment is made to 213 

those vendors. 214 

 215 

5) An explanation of the reasonableness of the fees to be paid to all persons 216 

covered by Section 288.10 with consideration of the factors enumerated in 217 

Section 288.40. 218 

 219 
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6) An explanation of the utility's rationale for the proposed amortization 220 

period of total rate case expense that approximates the time period 221 

between rate cases. 222 

 223 

c) The utility shall file at the time of filing its direct or rebuttal case and, if 224 

applicable, its surrebuttal case, and as otherwise directed by the Administrative 225 

Law Judge, a summary schedule of the compensation costs for which rate 226 

recovery is sought that includes, for all persons covered by Section 288.10, the 227 

following: 228 

 229 

1) Identification of the outside counsel/support staff, outside technical 230 

experts/support staff, utility affiliate counsel/support staff, and utility 231 

affiliate technical experts/support staff; 232 

 233 

2) Total projected expense update, if the projection is the basis for the total 234 

requested rate case expense; 235 

 236 

3) Actual expense incurred to date, with supporting invoices made available 237 

upon request; 238 

 239 

4) Remaining costs projected to be incurred, if any; and 240 

 241 

5) Total rate case expense that was approved by the Commission in the 242 

utility's previous rate case for the work performed by all persons covered 243 

by Section 288.10. 244 

 245 

d) Inclusion of overhead expenses on the part of all persons covered by Section 246 

288.10 (e.g., photocopying, binding) shall be accompanied by evidence that the 247 

rates charged the utility by the attorney or expert specifically exclude those 248 

overhead expenses from the rates charged to the utility. 249 

 250 

e) No later than five business days prior to the start of evidentiary hearings in the 251 

rate case, the utility shall file an affidavit signed by a utility representative with 252 

authority to make affirmations on behalf of the utility that, to the best of the utility 253 

representative's knowledge, information and belief: 254 

 255 

1) The compensation paid or to be paid to all persons covered by Section 256 

288.10 that the utility is seeking to recover as rate case expense in the 257 

instant rate case is supported by billings or other documentation that: 258 

 259 

A) Are true and accurate; 260 

 261 

B) Support costs that were reasonable to prepare and litigate the rate 262 

case; 263 
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 264 

C) Were reviewed and approved by utility management prior to 265 

payment; and 266 

 267 

D) Are not duplicative; 268 

 269 

2) The utility paid or will pay the billed amounts requested to be recovered as 270 

rate case expense; 271 

 272 

3) Additional compensation, if any, to be paid to all persons covered by 273 

Section 288.10 not yet billed to the utility, or not yet performed, will be 274 

made in accordance with the affirmations required in this subsection (e); 275 

and 276 

 277 

4) The filing of the utility representative affidavit is informational in nature 278 

and shall not be binding on the Commission in its assessment of the 279 

justness and reasonableness of the amount of rate case expense requested 280 

by the utility. 281 

 282 

f) All updates and supporting documentation of the rate case expense amounts 283 

requested by the utility for recovery in rates shall be submitted for inclusion in the 284 

evidentiary record of the rate case. 285 

 286 

Section 288.40  Determination of Reasonable Compensation Costs 287 
 288 

a) Rate case expenses shall be addressed in the attorney review that occurs in post-289 

trial briefs. 290 

 291 

b) The factors to be considered by the Commission in determining the 292 

reasonableness of compensation costs for all persons covered by Section 288.10 293 

may include, without limitation, the following: 294 

 295 

1) The fulfillment of the required support for compensation costs as required 296 

in Section 288.30; 297 

 298 

2) Identification of the type of service involved as either professional or 299 

support staff; 300 

 301 

3) Novelty, complexity or difficulty of the issues; 302 

 303 

4) Nature, extent and reasonableness of work performed considered at the 304 

time the work was performed, including, without limitation, the amount of 305 

support required for pleadings, discovery, briefing and hearings and the 306 
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relevance of the work products to the justness and reasonableness of the 307 

proposed utility rates; 308 

 309 

5) Requisite skill required to perform services efficiently and accurately; 310 

 311 

6) Professional credentials, including, without limitation, education, training, 312 

experience, achievements and reputation, in the applicable professional 313 

discipline; 314 

 315 

7) The reasons why multiple outside counsel, outside technical experts, 316 

utility affiliate counsel or utility affiliate technical experts addressed the 317 

same issues; 318 

 319 

8) Relevant evidence regarding the market rates concerning fees charged for 320 

comparable services, including, as applicable, fees charged in other rate 321 

cases in Illinois or fees charged in other jurisdictions for rate cases; 322 

 323 

9) Hourly rates applicable to outside counsel and outside technical experts 324 

representing or retained by utilities and outside counsel or outside 325 

technical experts representing or retained by other entities that regularly 326 

appear in Commission proceedings; and 327 

 328 

10) The reasonableness of the amount of time taken to perform a task. 329 

 330 

Section 288.50  Compensation Costs Support Disclosure 331 

 332 

a) Information disclosed by the utility in support of compensation costs for all 333 

persons covered by Section 288.10 shall be afforded the same protections for 334 

privileged, confidential and proprietary information that exist under the 335 

Commission's Rules of Practice (83 Ill. Adm. Code 200), the Illinois Code of 336 

Civil Procedure [735 ILCS 5], the Illinois Rules of Evidence and other applicable 337 

Illinois law. 338 

 339 

b) When information or a document is withheld from disclosure or discovery on a 340 

claim that it is privileged pursuant to a common law or statutory privilege, any 341 

such claim shall be made expressly and shall be supported by a description of the 342 

nature of the documents, communications or things not produced or disclosed and 343 

the exact privilege that is being claimed. 344 

 345 

c) When there is a dispute regarding a claim of privilege, any party may file a 346 

motion seeking an in camera inspection of the documents in question by the 347 

Administrative Law Judge to resolve that dispute. 348 

 349 
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d) Nothing in this Section is intended to preclude or otherwise change any 350 

protections or rights existing pursuant to the Illinois Code of Civil Procedure, the 351 

Illinois Supreme Court Rules, the Illinois Rules of Evidence, the Commission's 352 

Rules of Practice, or any other applicable law with respect to privileged 353 

information or documents. 354 


