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THE UTILITIES’ RESPONSE TO STAFF’S MOTION TO 
STRIKE PORTIONS OF THE REBUTTAL TESTIMONY OF 

CHRISTINE HANS AND ATTACHED EXHIBIT 26.3 IN ITS ENTIRETY 
 

North Shore Gas Company (“North Shore”) and The Peoples Gas Light and Coke 

Company (“Peoples Gas”) (together, the “Utilities”), under Section 200.190 of the Illinois 

Commerce Commission’s (“Commission”) Rules of Practice, 83 Ill. Adm. Code § 200.190, 

respond to Staff’s August 8, 2014 “Motion to Strike Portions of the Rebuttal Testimony of 

Company Witness Christine M. Hans and Attached Exhibit 26.3 in its Entirety” (“Motion”). 

Staff’s Motion argues that portions of the narrative rebuttal testimony of Ms. Hans 

(NS-PGL Ex. 26.0) and the entirety of NS-PGL Ex. 26.3 attached thereto, should be stricken.  

Motion at 1-3.  Staff bases this argument on its theory that, while Ms. Hans accurately references 

Staff data request responses from the Utilities’ 2012 rate cases, “a Staff witness testifies as an 

individual” and that Staff statements, including testimony and data request responses, from 

separate dockets are “not relevant” and “are hearsay”.  Id. at pp. 2-3.  The Motion is incorrect as 

a matter of law, impractical, inconsistent with Commission practice, and should be denied. 

BACKGROUND 

1. On July 2, 2014, Staff and intervenors filed direct testimony in this docket, 

including the direct testimony of Dianna Hathhorn (Staff Ex. 1.0).  Ms. Hathhorn’s direct 
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testimony presented a number of proposed adjustments to the Utilities’ rate base, including 

adjustments to the Utilities’ pension assets included in rate base.  Hathhorn Dir., Staff Ex. 1.0, 

2:28-29; 11:236-23:503.  Specifically, Staff witness Ms. Hathhorn argued that the Utilities did 

not demonstrate that “these assets were created with anything other than ratepayer funds,” and 

that the Commission “has repeatedly held that shareholders are not entitled to a return on 

ratepayer-supplied funds.”  Id. at 12:241-244.  In support of her proposed disallowances, 

Ms. Hathhorn repeatedly cited to and relied upon rulings made in the Utilities’ 2012 rate cases, 

North Shore Gas Co., et al., ICC Docket Nos. 12-0511/12-0512 (Cons.) (“2012 Rate Cases”), 

and other unrelated dockets.  See, e.g., Hathhorn Dir., Staff Ex. 1.0, 12:259-13:269; 

15:300-16:349; 16:351-17:367; 19:407-21:4577; 21:459 - 22:486.  In particular, Ms. Hathhorn 

claims that the Commission’s Order in the 2012 Rate Cases “specifically acknowledges all of 

Peoples Gas’ claims for its position, and the Commission’s conclusion shows that it rejected 

those claims.”  Id. at 13:262-264, 16:347-349, citing the June 18, 2013, final Order in the 2012 

Rate Cases at p. 90.  Ms. Hathhorn additionally argues that the Commission has rejected Peoples 

Gas’ alternative argument to exclude both its pension asset and its other post-employment 

benefits (“OPEB”) liability from rate base, in order to maintain consistency, and that the 

Commission has instead found that “the pension asset should be excluded from rate base, and 

that the OPEB liabilities should be reflected as a reduction to rate base.”  Hathhorn Dir., Staff 

Ex. 1.0, 20:413-417.  As support for this argument, Ms. Hathhorn cites to prior rate cases filed 

by the Utilities, including the 2012 Rate Cases.  Id. at 21:479-22:486.  Notably, Ms. Hathhorn 

relies in part on the 2012 Rate Cases for her assertion that “[t]he specifics of the Companies’ 

position in this case have been presented and rejected several times in the past.”  Id. at 

12:257-259.  (Emphasis added.) 
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2. On August 4, 2014, the Utilities filed their rebuttal testimony in this docket, 

including the rebuttal testimony of Ms. Hans (NS-PGL Ex. 26.0).  In her rebuttal testimony, 

Ms. Hans responded to the proposals made by Staff witness Ms. Hathhorn (Staff Ex. 1.0) and 

AG witness David Effron (AG Ex. 1.0) to remove the Utilities’ pension assets from rate base 

(and to do so while keeping their OPEB liabilities in rate base).  Hans Reb., NS-PGL Ex. 26.0, 

3:42-44, 8:167 - 10:219.  In support of the Utilities’ position that pension assets should be 

included in rate base, Ms. Hans reiterated certain points stated in her direct testimony.  See Hans 

Reb., NS-PGL Ex. 26.0, 8:170-9:183; citing Hans Dir., PGL Ex. 12.0, 15:328-335; Hans Dir., 

NS Ex. 12.0, 15:323-328.  This included her points about shareholder’s equity, which in brief are 

that: “normal operating revenues of a utility include amounts collected through rates to repay the 

utility’s cost of capital, and the portion of amounts collected from customers that ends up as net 

income is retained earnings (apart from dividends), and thus is a part of shareholder’s equity. 

Thus, a utility’s funding of prepaid pension expense with cash from normal operating revenues 

does not mean that it was not being funded with capital of the utility.”  Id.  Ms. Hans also 

emphasized that “[the] points about shareholder’s equity were not refuted by Staff or other 

parties nor addressed by the Commission in its prior Orders.”  Id. 

3. As evidence for the contention that neither the Commission, Staff, nor other 

intervenors have refuted the proposition that revenues that are collected from customers which 

become net income are equivalent to retained earnings and therefore part of a shareholder’s 

equity, Ms. Hans pointed to statements made by Staff witness Bonita Pearce in the Utilities’ 

2012 Rate Cases.  Hans Reb., NS-PGL Ex. 26.0, 9:184-190.  As Ms. Hans noted, Staff witness 

Ms. Pearce responded to certain discovery requests propounded by the Utilities, and 

“acknowledged that normal operating revenues of a utility include amounts collected through 
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rates to repay the utility’s cost of capital, and the portion of amounts collected from customers 

that ends up as net income is retained earnings, and thus is part of shareholder’s equity, to the 

extent it is not paid out in dividends.”  Id.  Ms. Hans attached these responses as exhibits to her 

testimony as NS-PGL Ex. 26.3. 

4. In light of the attempts made by Staff witness Ms. Hathhorn and AG witness 

Mr. Effron to disallow pension assets in rate base in this proceeding, Ms. Hans relied on the 

statements made by 2012 Rate Cases Staff witness Ms. Pearce as support for Ms. Hans’ 

argument that, not only have Ms. Hathhorn and Mr. Effron failed to refute the Utilities’ 

arguments related to shareholder’s equity in the instant proceeding, in fact “Staff and intervenors 

have never refuted these points, and [the] Commission’s orders, in their findings and orderings, 

have not addressed these points.”  Hans Reb., NS-PGL Ex. 26.0, 9:191-194, 9:201-10:203. 

5. On August 8, 2014, despite Ms. Hathhorn’s own testimony about the Order and 

the record in the 2012 Rate Cases, Staff1 filed its Motion, arguing that the portions of Ms. Hans’ 

rebuttal testimony that refer to Staff witness Ms. Pearce’s statements in the 2012 Rate Cases, as 

well as the Staff discovery responses from those cases attached as NS-PGL Ex. 26.3, should be 

stricken.  Notably, Staff does not deny the inconsistency in positions held by Staff witnesses with 

regards to this specific issue.  Instead, Staff argues that Staff witness Ms. Pearce’s statements are 

irrelevant and hearsay.  Motion at 2-3. 

ARGUMENT 

6. Staff’s Motion seeks to exclude evidence on the grounds that a “Staff witness 

testifies as an individual,” and, therefore, that a Staff witness’ testimony in a related but separate 

proceeding is not only irrelevant, but is hearsay pursuant to the Illinois Rules of Evidence, and 

                                                 
1  Note that “Staff of the Illinois Commerce Commission” filed the Motion and not a Staff witness or Staff 
witnesses. 
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should be excluded.  Motion at 2-3.  This argument is legally erroneous and contradicts the 

well-established and fundamental idea that Staff witnesses present testimony on behalf of Staff.  

Moreover, Staff’s arguments have serious unfortunate practical implications and are inconsistent 

with Commission practice.  

7. Under Illinois law, Staff witness Ms. Pearce’s testimony is not an excludable 

hearsay statement – it is admissible as a party admission pursuant to Ill. R. Ev. 801(d)(2) and is 

offered as substantive evidence on that basis.  Staff’s argument assumes that the testimony is not 

a party admission and is therefore excludable on hearsay grounds.  However, under Illinois law, 

the statements made by Staff witness Ms. Pearce clearly fall within the definition of a party 

admission.  See Ill. R. Ev. 801(d)(2).  A party admission is an exception to the hearsay rule, and 

therefore, cannot be stricken on that ground.  Id.   

8. The Illinois Rules of Evidence state that a statement is not hearsay if it is: 

[O]ffered against a party and is (A) the party’s own statement, in either an 
individual or a representative capacity, or (B) a statement of which the party has 
manifested an adoption or belief in its truth, or (C) a statement by a person 
authorized by the party to make a statement concerning the subject, or (D) a 
statement by the party's agent or servant concerning a matter within the scope of 
the agency or employment, made during the existence of the relationship, or (E) a 
statement by a coconspirator of a party during the course and in furtherance of the 
conspiracy, or (F) a statement by a person, or a person on behalf of an entity, in 
privity with the party or jointly interested with the party. 

 
Ill. R. Ev. 801(d)(2). 

9.   Moreover, a statement that qualifies as a party admission exempts it from the 

requirements imposed by Rule 613(b) of the Illinois Rules of Evidence, which states that 

“extrinsic evidence of a prior inconsistent statement by a witness” must first be shown to such 

witness who must then be provided “an opportunity to explain or deny the same,” but expressly 

exempts “admissions of a party-opponent as defined in Rule 801(d)(2).”  Ill. R. Ev. 613(b). 
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10. Illinois law clearly states that it is legal error to exclude a party admission on the 

theory that it is not a statement against interest or other “admission,” as long as the statement 

offered is inconsistent with the position of the party in the instant case.  E.g., M. Graham, 

Handbook of Illinois Evidence 812-817 (10th ed. 2011); G. DiVito, The Illinois Rules of 

Evidence 117-118 (Rev. Sept. 1, 2013).2 

11. The Commission recently has acknowledged that party admissions include such 

evidence that is “otherwise probative of another party’s case-in-chief as to a material fact.”  

Commonwealth Edison Co., ICC Docket No. 12-0321 (Order Dec. 19, 2012), at 10 (“2012 

ComEd Case”).  Moreover, the Commission’s final Order in the 2012 ComEd Case further 

acknowledged that inconsistency between expert testimony in separate dockets can be “a 

legitimate line of inquiry.”  Id. at p. 11.  There, the Commission ultimately excluded testimony 

filed by ComEd challenging the inconsistencies between Staff testimony in the 2012 ComEd 

Case and a separate Docket (id. at p. 10), essentially on the grounds that an “agency” relationship 

had not been shown between the two Staff witnesses and thus it was not shown that there were 

more than two co-workers at the same agency.  That decision was apparently unprecedented, 

however, missed the point that both Staff witness were agents of Staff (not of each other), and 

was inconsistent with Commission practice and should not be applied here.  That decision also 

hypothesized that the facts might be different in the two different cases (id. at p. 10), but here 

Staff’s own witness is saying the facts have not changed.3 

                                                 
2  In addition, a party admission may not be excluded on the theory that it must meet the requirements for 

administrative notice, even if that material could be subject to administrative notice.  The party admission at issue 
here is one that is required to be admitted as a matter of judicial notice under Ill. R. Ev. 201(b) and (d), and is one 
that meets the requirements for administrative notice by the Commission.  See 83 Ill. Adm. Code § 200.640(a)(7). 

3  The Order (at p. 11) also made a serious factual error about what the prior Staff witness had said, but that 
point need not be addressed here. 
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12. The argument that Staff witnesses do not testify on behalf of Staff and do not state 

the positions of Staff is inconsistent with the Public Utilities Act (the “Act”), Commission 

practice, and Commission decisions.  Section 9-201 of the Act, under which the Utilities filed the 

instant case, lists the Commission Staff (not Staff employees or witnesses) as an entity that may 

present oral argument.4  The Commission, for example, in Ameren Illinois Company’s 2011 gas 

rate case, entered a final Order that repeatedly referred to Staff testimony as setting out the Staff 

position.  See Ameren Illinois Co., ICC Docket No. 11-0282 (Order Jan. 10, 2012) at pp. 47-54.  

In the Utilities’ 2012 Rate Cases, the Commission’s Order identified “[t]he following witnesses 

testified on behalf of Staff: ….”  2012 Rate Cases Order at p. 4.  Moreover, it is clear that Staff 

witnesses do in fact testify as Staff witnesses.  This is evidenced by how their testimony is titled 

(see, e.g., Hathhorn Dir., Staff Ex. 1.0), how the witnesses describe their employment and 

testimonial capacity (e.g., Hathhorn Dir., Staff Ex. 1.0, 1:6-8 (“I am an Accountant in the 

Accounting Department of the Financial Analysis Division of the Illinois Commerce 

Commission”)), by their references to Staff positions, and by their common representation by the 

Commission’s Office of the General Counsel, who file motions (such as the one to which the 

Utilities are responding) and briefs and argue on behalf of Staff.  Both Ms. Hathhorn and 

Ms. Pearce are agents of, and testify on behalf of, Staff.  Staff positions must be presented and 

supported by Staff witnesses.  If the Commission decides that every Staff witness going forward 

is not speaking on behalf of Staff, but instead is testifying as an individual, then Staff as an entity 

apparently will be left without witnesses to present evidence on its behalf. 

                                                 
4   “The utility, the staff of the Commission, the Attorney General, or any party to a proceeding initiated under this 
Section who has been granted intervenor status and submitted a post-hearing brief must be given the opportunity to 
present oral argument, if requested no later than the date for filing exceptions, on the propriety of any proposed rate 
or other charge, classification, contract, practice, rule, or regulation.”  220 ILCS 5/9-201(c). 
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13. Moreover, the suggestion that each Staff witness is an independent party and 

therefore they may contradict each other between dockets or perhaps in the same docket, even on 

identical or nearly identical issues or issues that Staff itself is arguing are identical, and in this 

instance even involving the same parties, without evidence of that inconsistency being 

admissible through quoting, citing, or attaching the prior material, is inconsistent with principles 

of regulatory stability and predictability.  While each case must be decided based on its record, 

those principles are fundamental goals of regulatory practice.  While points about Staff 

inconsistencies between Dockets may most commonly be supported by citing prior orders or 

prior testimony of the same witness, when the facts are sufficiently relevant and not excludable 

on some other ground, discussing the past testimony of a different Staff witness may be another 

suitable means of support.  Moreover, in the pending ComEd formula rate update, ICC Docket 

No. 14-0312, on the subject of the cash working capital calculation and pass-through taxes, Staff 

witness Ms. Ebrey in her direct testimony (excerpt attached as Attachment A hereto) brought up 

and then distinguished testimony from ICC Docket No. 11-0721 of Staff witness Daniel Kahle 

on the same subject (see pp. 19, 21-22).  It cannot be the case that Staff witnesses can choose to 

comment on inconsistent or arguably inconsistent testimony of other Staff witnesses in past 

dockets, but other parties’ witnesses cannot do so.  The Commission allows party and Staff 

reliance on points relating to consistency between dockets; it would be unfair and would conflict 

with Commission practice to prohibit showings of inconsistency as to Staff witnesses.  

14. As an added element of unfairness, Staff witness Ms. Hathhorn in her direct 

testimony discusses not only the rulings in, but the positions of the Utilities in, the 2012 Rate 

Cases, as noted earlier.  Given that testimony, it cannot be fair to claim that the Utilities cannot 

discuss and attach evidence showing positions of Staff in the very same cases.  Ms. Hathhorn’s 
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testimony is inconsistent with and should be considered a waiver of Staff’s position in its 

Motion.  

15. Staff’s Motion also is unwarranted because, in data request responses in the 

instant cases, when Ms. Hathhorn was asked about whether she agrees with the 2012 Rate Cases 

data request responses that comprise NS-PGL Ex. 26.3, after stating she is not familiar with the 

facts specific to the 2012 Rate Cases (in which she was a witness but not on the pension asset 

issue), Ms. Hathhorn goes on to acknowledges and adopt essentially the same position as that 

espoused by Staff witness Ms. Pearce in the 2012 Rate Cases data request responses.  See 

Attachment B hereto.  Ms. Hathhorn’s responses are almost identical, and admit the very points 

that are reflected in the challenged testimony and exhibit. 

16. Thus, Staff’s Motion seeks to strike evidence of what Staff said in data request 

responses in the 2012 Rate Cases, related to what Staff’s witness here claims is the same pension 

asset issue as is being decided here, when Staff’s own witness here discusses both the Order and 

the positions of the Utilities in those cases, and when Staff’s witness here has made the same 

statements as the Staff witness made in those data request responses in those cases.  Staff’s 

Motion, at best, to no practical end seeks to strike evidentiary support of facts that can be shown 

by Staff data request responses in the instant cases.  

17. Not only that, but the final Order in the 2012 ComEd Case, even while striking 

the particular evidence challenged there, also recognized that this type of evidence can be a 

legitimate line of inquiry, as noted earlier, and, moreover, that a Staff witness can be 

cross-examined on the testimony of another Staff witness in a different Docket.  Final Order in 

2012 ComEd Case at p. 11.  So, even if the testimony and exhibit in question on Staff’s Motion 
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were to be stricken, the Utilities still could use the exhibits in cross-examination.  There is no 

practical purpose, then, to granting Staff’s Motion.   

18. Staff’s arguments are legally erroneous and lack practical merit and fairness.  

Inconsistency between Staff witnesses can be relevant, as has been shown here, and therefore 

admissible, and implicates the long-standing practice of considering testimony filed by Staff 

witnesses as testimony presented on behalf of Staff.  If, as a practical matter, the Commission 

were to adopt the claim that Staff witnesses testify as individuals, Staff could be left without a 

means to present testimony evidence as a party, and numerous other practical problems would 

ensue, some of which lead just to more burdensome procedures to get the same exact facts in 

evidence. 

WHEREFORE, North Shore Gas Company and The Peoples Gas Light and Coke 

Company respectfully request that the Administrative Law Judges deny Staff’s August 8, 2014, 

Motion to Strike. 
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Dated: August 20, 2014 
 
 
 
 
John P. Ratnaswamy 
John E. Rooney 
Maris J. Jager 
ROONEY RIPPIE & RATNASWAMY LLP 
350 W. Hubbard St., Suite 600 
Chicago, Illinois  60654 
(312) 447-2800 
john.ratnaswamy@r3law.com 
john.rooney@r3law.com 
maris.jager@r3law.com 
 
Theodore T. Eidukas 
FOLEY & LARDNER LLP 
321 N. Clark St. 
Suite 2800 
Chicago, Illinois 60654 
(312) 832-4500 
teidukas@foley.com 

By:       
Counsel for North Shore Gas Company 
and The Peoples Gas Light and Coke 
Company 

 
Mary Klyasheff 
Koby A. Bailey 
INTEGRYS ENERGY GROUP, INC. 
200 East Randolph Street 
Chicago, Illinois  60601 
(312) 240-4470 
mpklyasheff@integrysgroup.com 
kabailey@integrysgroup.com 
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