
 

 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
 

Wayne Underwood,     ) 
       ) 
vs.       ) 
       ) 
Illinois Bell Telephone Company   ) 
d/b/a SBC      ) Docket No. 14-0301 
d/b/a AT&T Illinois     ) 
       ) 
Petition for a Declaratory Ruling that   ) 
late fee collections during the period   ) 
7/1/2002-2/18/2010 violated Illinois   ) 
Administrative Code Section 735.160(a)   ) 
and should be refunded to customers  ) 

 
 
 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION  
RESPONSE TO UNDERWOOD’S OPPOSITION TO STAFF MOTION 

 
 
 Pursuant to the Administrative Law Judge’s ruling of June 10, 2014, allowing 

Reply Briefs to be filed on or before July 21, 2014, as well as Rule 200.310(a) of the 

Commission’s Rules of Practice, 83 Adm. Code §200.310(a), the Staff of the Illinois 

Commerce Commission (“Staff”) does hereby submit this Reply Brief in Response to the 

Opposition of Petitioner Wayne Underwood, d.b.a. Swedes Home Repair (“Underwood” 

or “Petitioner”) filed June 30, 2014 (“Opposition”), in the above-captioned proceeding.1 

Where Staff may not have responded to any argument raised in the Petitioner’s 

Opposition, such is not, and should not be deemed, to be, concurrence in the same, or 

a waiver of any argument previously raised by the Staff. 

                                                           
1
 Staff notes that Rule 200.210(h) of the Commission’s Rules of Practice provide that the Commission 

may in its sole discretion dispose of a request for a declaratory ruling solely on the basis of the written 
submissions filed before it. 83 Adm. Code §200.210(h). 
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I.  Background 

 On April 10, 2014, Petitioner filed a Petition for a Declaratory Ruling that Illinois 

Bell Telephone Company, variously doing business under its own name, or as SBC, or 

as AT&T Illinois, late fee collections during the period 7/1/2002-2/28/2010 violated 

Illinois Administrative code Section 735.160(a) and should be refunded to customers 

(“Petition”).  While filed on April 10, 2014, the Petition itself is dated December 24, 2013 

(Petition, 6) and the Verification of Wayne Underwood attached to the Petition is dated 

February 6, 2014 (Petition, Attached Verification).  Underwood petitioned the 

Commission to (1) find that Illinois Bell’s billing practices during the period July 1, 2002, 

through February 28, 2010, failed to comply with the Illinois Administrative Code for 

omitting any dated postmark on the bill envelope, “thereby withholding from Bell 

customers the true due date of its bills and charging Bell customers unlawful late fees,” 

and (2) order Bell to refund late fees to all affected parties. Petition, 1.    

On May 1, 2014, AT&T Illinois filed a Verified Section 2-619.1 Motion to Dismiss 

Petition for Declaratory Ruling (“Motion”).  On May 9, 2014, the Administrative Law 

Judge held a status hearing at which she set the response date of June 6, 2014.  On 

May 30, 2014, Staff filed a Motion for Leave to File a Response to the Petition and the 

Motion and a Verified Response.  On June 10, 2014, the Administrative Law Judge 

issued  a Notice setting June 30, 2014, as the date for Petitioner to respond to both the 

AT&T Illinois Motion to Dismiss filed May 1, 2014, and to Staff’s Motion to Respond and 

Response filed May 30, 2014.  The Administrative Law Judge set July 21, 2014, as the 

date for Reply Briefs to be filed in response to Petitioner’s June 30, 2014 filing.  Staff 

does hereby file this Reply Brief. 
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II.  Argument 

A. Underwood Misapplies Caselaw and Fails to Overcome Burden to 
Meet Statute of Limitations 

Underwood argues that People ex rel. Hartigan v. Commerce Comm’n, 148 Ill.2d 

348, 592 N.E.2d 1066 (1992), and Commonwealth Edison Co. v. Commerce 

Commission, 2013 IL App (2d) 120334, 997 N.E.2d 762 (2nd Dist. 2013) both support 

the proposition that “on multiple occasions, the Illinois Supreme Court has ordered or 

affirmed orders of refunds to an affected group of customers in cases brought before 

the [Commission], without the need to certify the case as a class action.” Opposition, 3-

4.  Neither of these cases stand remotely for the proposition Underwood offers them; in 

fact, quite the contrary.  

First, both cases cited by Underwood were appeals from Commission orders in 

general rate cases. Commonwealth Edison Co., 2013 IL App (2d) 120334, ¶1; 997 

N.E.2d at 764; People ex rel. Hartigan, 148 Ill.2d at 359; 592 N.E.2d at 1071. This, of 

course, means that the Commission orders were, by their very nature, applicable to all 

of the utility’s customers, and did not derive from a complaint brought by an individual 

customer.  

Second, an even remotely careful review of the cases reveals that Underwood 

misreads them.  Both cases stand for the proposition that, where the Commission 

approves a rate which is subsequently found by a reviewing court to be excessive, the 

reviewing court, rather than the Commission, has equitable powers to order that a utility 

refund excess charges imposed between the time that the Commission approved the 
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rate and the reviewing court determined it to be excessive. Commonwealth Edison Co., 

2013 IL App (2d) 120334, ¶62; 997 N.E.2d at 777; People ex rel. Hartigan, 148 Ill.2d at 

397-98; 592 N.E.2d at 1089. The People ex rel. Hartigan court specifically found that 

Section 9-252 of the Public Utilities Act, 220 ILCS 5/9-252, did not authorize the 

Commission to issue refunds. Its reasoning is worth recapitulating in detail:  

As support for its conclusion that the present refund is based on section 9-
252, the appellate court noted that, in Hartigan I, this court referred to the 
refund as the “ratepayers' claims for reparations for excessive rates” 
[citations] 

 

We find, however, that the appellate court has misconstrued the decision 
in Hartigan I. Although this court did refer to the ratepayers' claims for a 
refund as “claims for reparations” in Hartigan I, it clarified that statement 
when it stated: 

 

“[T]he trial judge, upon Edison's motion, allowed Edison to collect the rate 
ordered by the Commission in [Rate Order I] but ordered the amount 
collected over and above the rate previously charged by the utility to be 
held in escrow, subject to ratepayers' refund claims. As discussed, refunds 
dating from the circuit court's reversal are allowable under our decision in 
Independent Voters * * *.” … [citation]. 
 

In Mandel Brothers [, Inc. v. Chicago Tunnel Terminal Co., 2 Ill.2d 205, 
117 N.E.2d 774 (1954)], this court determined that rates approved by the 
Commission as just and reasonable rates could not be “excessive or 
unjustly discriminatory” for the purposes of awarding reparations even if 
those rates are later reversed by a reviewing court. [citation] The Mandel 
Brothers holding was based on the statutory scheme of the Act which 
requires the utility to charge rates approved by the Commission 
throughout the appellate process unless the reviewing court stays or 
suspends the new rates. [citation] The Mandel Brothers court reasoned 
that, because the utility is required to charge rates set by the Commission, 
these rates cannot be deemed to be excessive rates as a basis of a claim 
for reparations. [citation]. 
 

The Mandel Brothers holding was reaffirmed by this court in both 
Independent Voters [v. Illinois Commerce Comm'n, 117 Ill.2d 90, 103, 109 
Ill.Dec. 782, 510 N.E.2d 850 (1987)] and Citizens Utilities Co. v. Illinois 
Commerce Comm'n…, 124 Ill.2d 195, 124 Ill.Dec. 529, 529 N.E.2d 510 
[(1988)]. We now reaffirm the Mandel Brothers holding for a third time. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1954109066
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1954109066
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1987075665
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1987075665
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1988120358
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1988120358
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1988120358
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The Commission, once it approved the rates in Rate Order I as just and 
reasonable rates, cannot now require Edison to pay reparations for those 
rates, even though Rate Order I was reversed on appeal. 

People ex rel. Hartigan, 148 Ill.2d at 395; 592 N.E.2d at 1087-88 
(emphasis in original; some citations omitted) 

 The proposition is not a complicated one, if fatal to Underwood. If the 

Commission approves a rate, as it has done here, it is a lawful rate which the utility 

must charge, and no refunds can issue until such time as a reviewing court determines 

the rate is excessive.  Here, the rate in question has not been deemed excessive by a 

reviewing court – indeed, the Appellate Court has rejected a claim identical to 

Underwood’s. In re Illinois Bell Link-Up II and Late Charge Litigation, 2013 IL App (1st) 

113349, ¶¶28-30; 994 N.E.2d 553, 560-61 (1st Dist. 2013), app. den. 2 N.E.3d 1046 (Ill. 

2013).  

Underwood disingenuously claims that the “Circuit Court and Appellate Court 

have ruled that Underwood’s claims should be regarded as reparations claims for which 

this Commission’s jurisdiction is primary or exclusive[.]” Opposition, 7. Neither court has 

in fact done any such thing.  The Circuit Court dismissed the claim, effectively with 

prejudice,2 for failure to prove damages, and the Appellate Court affirmed this finding by 

“the experienced trial judge”. Illinois Bell Link-Up II and Late Charge Litigation, 2013 IL 

App (1st) 113349, ¶¶28-29; 994 N.E.2d at 560-561. In fact, the Appellate Court 

specifically determined that it “need not reach the [question of whether] … the 

requested damages constitute reparations over which the ICC has exclusive 

jurisdiction[.]” Illinois Bell Link-Up II and Late Charge Litigation, 2013 IL App (1st) 

113349, ¶30; 994 N.E.2d at 561.  

                                                           
2
  The Circuit Court entered an Order “terminat[ing] the proceedings”. Illinois Bell Link-Up II and 

Late Charge Litigation, 2013 IL App (1st) 113349, ¶28; 994 N.E.2d at 560. 
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Further, the Illinois Supreme Court has,  as noted above, already resolved this 

question in a manner adverse to Underwood.  

B.  Equitable Tolling of the Statute of Limitations Does Not Apply Here 

Underwood’s argument regarding equitable tolling is equally defective. He 

asserts that “the Illinois Supreme Court has already ruled that equitable tolling applies to 

statutes of limitations that govern agency administrative procedures.” Opposition, 7. In 

support of this proposition, he cites Williams v. Board of Review, 241 Ill.2d 352; 948 

N.E.2d 561 (2011). Id. 

 In fact, Williams actually stands for the proposition that there is a rebuttable 

presumption in favor of equitable tolling with respect to “nonjurisdictional federal 

statute[s] of limitations.” Williams, 241 Ill.2d at 361; 948 N.E.2d at 567. Furthermore, 

Williams describes the circumstances under which equitable tolling should attach. 

Specifically, where, “‘because of disability, irremediable lack of information, or other 

circumstances beyond his control,’ the plaintiff cannot reasonably be expected to file 

suit on time[,]” equitable tolling can attach. Williams at 360, 948 N.E.2d at 567, citing 

Miller v. Runyon, 77 F.3d 189, 191 (7th Cir.1996). The question of whether equitable 

tolling should attach “focuses primarily on the plaintiff's excusable ignorance of the 

limitations period[.]” Williams at 361; 948 N.E.2d at 567, citing Lehman v. United States, 

154 F.3d 1010, 1016–17 (9th Cir.1998). Significantly, equitable tolling requires a 

showing of diligence on the part of the plaintiff. In re Estate of Mondfrans, 2014 IL App 

(2d) 130205, ¶26; 9 N.E.3d 1, 5 (2nd Dist. 2014). The inquiry into diligence is a fact-

specific one, but if there is room for a reasonable difference of opinion, the court may 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996058340&ReferencePosition=191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996058340&ReferencePosition=191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998183739&ReferencePosition=1016
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998183739&ReferencePosition=1016
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resolve the question as a matter of law. Mondfrans, 2014 IL App (2d) 130205, ¶26; 9 

N.E.3d at 5. 

 Equitable tolling is rarely applied in Illinois. American Family Mutual Insurance v. 

Plunkett, 2014 IL App (1st) 131631, ¶33; -- N.E.3d – ; 2014 WL 2931480 (1st Dist. 

2014)3. Further, as a matter of Illinois law, “equitable tolling principles must be applied 

with caution.” Ciers v. O. L. Schmidt Barge Lines, 285 Ill.App.3d 1046, 1052; 675 

N.E.2d 210, 214 (1st Dist. 1997) (emphasis added). 

Here, the circumstances which would give rise to equitable tolling do not attach. 

First, there is reason to believe the Commission considers the two-year statute of 

limitations established in Section 9-252 to be jurisdictional. See Interim Order at 14-15, 

King’s Walk Condominium Ass’n v. Commonwealth Edison Co., Docket No. 08-0264 

(July 27, 2011) (“[W]e lack the jurisdiction [under Section 9-252] to assess the validity of 

the allegations in King’s Walk’s Amended Complaint[.]”)  Second, assuming entirely for 

the sake of argument that the statute of limitations enunciated in Section 9-252 is 

nonjurisdictional, and that the same doctrine that applies in federal law applies to state 

proceedings, the fact remains that Underwood’s sole asserted basis for claiming 

equitable tolling is the fact that a class action implicating the same facts and 

circumstances was pending in the Illinois state court system.  

Underwood does not suggest that he was under a legal disability, that he was 

subject to an irremediable lack of information, or that circumstances beyond his control 

prevented him from bringing a complaint before the Commission. Likewise, he asserts 

                                                           
3
  This decision was issued quite recently – in fact, on June 27, 2014 – and therefore is disclaimed 

as being subject to revision.  
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no excusable ignorance of the limitations period. He demonstrated no diligence, coming 

to court two years late. In short, equitable tolling simply should not apply.  

III.  Conclusion 

 WHEREFORE, for the reasons set forth above, the Commission should make  

findings consistent with Staff’s response herein, as well as Staff’s Motion to Respond 

and Response filed on May 30, 2014. 

       Respectfully submitted,   
 
         

/s/ 
       ________________________ 

CHRISTINE F. ERICSON 
MATTHEW L. HARVEY  
Counsel for the Staff of the Illinois  
Commerce Commission  
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