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: 
: 
: 
: 
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COMMONWEALTH EDISON COMPANY’S  
REPLY BRIEF ON EXCEPTIONS ON REHEARING 

In accordance with Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, and the schedule 

established by the Administrative Law Judge (“ALJ”), Commonwealth Edison Company 

(“ComEd”) respectfully submits this Reply Brief on Exceptions on Rehearing in response to the 

Attorney General’s (“AG”) Brief on Exceptions on Rehearing (“BOE”) filed in this Docket.  

Notwithstanding the AG’s assertions to the contrary, the Commission should adopt the Proposed 

Order on Rehearing (“Proposed Order”) without modification for the reasons stated herein. 

I. Introduction 

In initiating the instant investigation, the Commission explained that this proceeding is 

intended to examine “the applicability of” Sections 16-122 and 16-108.6 of the Public Utilities 

Act (“PUA”) (220 ILCS 5/16-122, 16-108.6), and “to appropriately interpret the PUA as it 

relates to the dissemination of customer-specific information.”  Investigation of Applicability of 

Sections 16-122 and 16-108.6 of the Public Utilities Act, ICC Docket No. 13-0506 (Order 

Initiating Proceeding, September 4, 2013), at 2-3 (“Initiating Order”).  Following its January 28, 

2014 Final Order, the Commission set a single, narrow issue for rehearing: whether Section 16-
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122 and Section 16-108.6 allow a utility to release anonymous customer usage data to third 

parties not listed in Section 16-122.   

Without question, the ALJ’s Proposed Order arrives at the only conclusion supported by 

law in finding that Sections 16-122 and 16-108.6 of the PUA do not prohibit such dissemination.  

The AG’s BOE does not challenge that finding.  Rather, the AG raises an issue that reaches far 

beyond the scope of this proceeding – whether utilities are required to charge a fee for 

anonymous customer usage data. 

The Proposed Order arrives at the correct conclusion with respect to this additional issue 

as well.  Section 16-122 of the PUA neither requires a utility to, nor prohibits a utility from, 

assessing a fee for providing anonymous customer usage data to third parties.  See Proposed 

Order at 11.  Indeed, the AG stands alone in claiming that a fee is required.  Id. at 4-5, 9-10.  In 

doing so, the AG’s BOE invites the Commission to read additional and unfounded restrictions 

into the PUA.  Moreover, the AG’s BOE erroneously presents a host of arguments concerning an 

issue that is beyond the scope of this investigation, namely whether utilities may recover the cost 

of disseminating anonymous data through base rates.  Lastly, the AG’s position contrasts sharply 

with years of utility practice.  As such, the Commission should approve the Proposed Order 

without modification. 

II. The PUA in No Way Restricts Dissemination of Anonymous Information 

The AG’s claim that the PUA somehow requires utilities to assess a charge for 

anonymous data is unsupported by the plain meaning of Section 16-122.  Failing to even address 

the terms of that provision, or the internal inconsistency of its own position, the AG instead 

points only to irrelevant and unavailing statutory authority and common law principles to 

substantiate its claim. 
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The Proposed Order appropriately concludes that the PUA does not prohibit the 

dissemination of anonymous information.  As the Proposed Order makes clear, the parties in this 

proceeding – representing a broad range of interests – agree that “Section 16-122 does not 

address the release of anonymous customer usage information and that the only limitation set 

forth by the plain language of Section 16-122 and Section 16-108.6 is the release of customer 

specific information [sic].”  Proposed Order at 10.  The AG’s BOE does not take issue with this 

conclusion.  See AG BOE at 1 (taking exception only to the Proposed Order’s finding with 

respect to fees).  Because Section 16-122 does not govern requests for anonymous customer 

usage data, the fees described therein are neither required nor prohibited.  In short, Section 

16-122 restricts utilities’ dissemination of customer-specific data, but has no bearing on requests 

for anonymous data. 

The AG effectively concedes this point, as it fails to take exception with the Proposed 

Order’s finding that Section 16-122 does not prohibit the disclosure of anonymous information.  

The most fundamental rule of statutory construction is to give effect to the legislature’s intent, as 

reflected in the statute’s plain meaning.  See, e.g., Murray v. Chicago Youth Ctr., 224 Ill. 2d 213, 

235 (2007).  Administrative agencies may not, under the guise of statutory construction, impose 

new requirements, conditions, or exceptions not established by the terms of the statute.  See, e.g., 

Cripe v. Leiter, 184 Ill. 2d 185, 201 (1998).  Furthermore, there is no rule of statutory 

construction that permits an agency to apply some but not all of a statutory provision.  Thus, 

because Section 16-122 does not apply to requests for anonymous customer data, a conclusion 

which the Proposed Order recognizes is undisputed, the fees discussed in that provision are 

likewise inapplicable to the provision of anonymous data.  The AG’s BOE fails to even 

acknowledge this internal inconsistency, let alone justify it.   
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Further, the only provisions of the PUA identified by the AG do not evidence a required 

fee for anonymous data sharing.  Without any explanation, the AG claims that the dissemination 

of anonymous customer usage data to third parties is a metering service subject to Section 16-

124, that “must be provided pursuant to a Commission-approved tariff, not as discretionary 

services[,] as the Proposed Order suggests.”  AG BOE at 5.  However, Section 16-124 makes no 

mention of anonymous data dissemination.  See 220 ILCS 5/16-124.  Nor does that provision in 

any way suggest whether a utility is required by law to charge a fee for such services.  Moreover, 

the AG’s position relies heavily on its tenuous assumption that a utility’s sharing of anonymous 

data is somehow a “metering service” that falls within the purview of Section 16-124; the AG 

points to no basis in the PUA, the Commission’s regulations, ComEd’s tariff, or any precedent to 

support this assumption.  AG BOE at 4-5. 

The AG similarly misplaces its reliance on Section 16-108.6(d), which provides that “[i]n 

the event a participating utility receives revenues from the sale of information obtained through 

Smart Grid technology that is not personal information, the participating utility shall use such 

revenues to offset the revenue requirement.”  220 ILCS 5/16-108.6(d) (emphasis added).  

Because the General Assembly apparently contemplated the possibility that a utility may receive 

revenues from the sale of information obtained through Smart Grid technology, the AG submits 

that “the imposition of a reasonable fee … is consistent with the principle that ratepayers must 

not be compelled to subsidize third parties’ acquisition of any usage data.”  AG BOE at 7.  The 

AG errs.  Section 16-108.6(d) applies only if a utility receives qualifying revenues, leaving to the 

discretion of the utility whether to obtain such revenues in the first place.  This is a far cry from 

establishing that the PUA requires utilities to impose such fees. 
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III. Section 16-122 Has Generally Been Interpreted to Permit, But Not Require, the 
Payment of a Fee 

While, as discussed above, Section 16-122 does not even apply to the provision of 

anonymous customer data, it is important to note that even if it did apply, that section generally 

has not been interpreted or applied to invariably require the payment of a fee.  Although ComEd 

has always charged a fee for the provision of interval data, it has not charged for monthly 

summary data, except when such data for multiple customers was requested. 

IV. Cost Recovery Concerns Are Beyond the Scope of This Proceeding 

Unable to identify any on-point statutory authority, the AG’s BOE largely focuses on the 

issue of whether utilities can recover through base rates the cost of disseminating anonymous 

data.  See AG BOE 4-8.  For instance, the AG argues that “providing data collection services to 

third parties is not an activity necessary to provide utility service and the Commission must 

ensure that any costs associated with this activity … must be excluded from monopoly service 

rates.”  Id. at 5; see also id. at 4 (invoking principles of cost causation).  The AG further argues 

that the Commission’s rules are intended to ensure that utility rates reflect only the “cost of 

providing utility service and not the costs of other business.”  Id. at 6-7.  The AG also urges the 

Commission to require utilities to impose a reasonable fee because “ratepayers must not be 

compelled to subsidize third parties’ acquisition of any usage data.”  Id. at 7.  These arguments 

miss the mark in two respects. 

First, the issue of whether utilities may appropriately recover the cost of sharing 

anonymous data through base rates is a matter that is well beyond the scope of this proceeding.  

As an initial matter, no party in this proceeding has identified the costs of providing such data or 

proposed to recover such costs; there is no tariff or rate proposal at issue.  Rather, the instant 

investigation was initiated to examine “the applicability of” Sections 16-122 and 16-108.6 and 



 

 6 

“to appropriately interpret the PUA as it relates to the dissemination of customer-specific 

information.”  Initiating Order at 2-3.  Following the Commission’s Final Order, the Commission 

granted rehearing on a discreet issue involving utilities’ legal authority to release anonymous 

data, as opposed to customer-specific data.  The AG’s concerns regarding the recovery of such 

costs shed no light on either the proper interpretation of Sections 16-122 and 16-108.6 or 

utilities’ legal authority to release anonymous data to third parties.  As such, the AG’s BOE 

offers no valid basis to revise the Proposed Order’s finding that utilities may, but are not required 

to, assess a reasonable fee for anonymous customer usage data. 

Second, while ComEd largely agrees that typically the cost causer should pay the costs it 

causes to be incurred on its behalf, principles of rate design and ratemaking also take various 

other factors into consideration before assigning cost responsibility.  Without additional 

information regarding the cost or nature of the service provided, to whom such service is 

provided, and the purpose served by or benefits of such service, the imposition of fees on third 

parties requesting such information is an issue that is not ripe for a Commission decision at this 

time.   

V. Conclusion 

WHEREFORE, for the reasons set forth herein, ComEd respectfully requests that the 

Proposed Order be approved without modification.   
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