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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition for approval of tariffs implementing 
ComEd’s proposed peak time rebate program 

: 
: 
: 
: 

No. 12-0484 

REPLY BRIEF ON EXCEPTIONS OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) respectfully submits this Reply Brief on 

Exceptions (“RBOE”) in accordance with Section 200.830 of the Rules of Practice of the Illinois 

Commerce Commission (the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, and the 

schedule established by the Administrative Law Judge (“ALJ”).  ComEd states as follows. 

I. INTRODUCTION 

Staff of the Commission (“Staff”) is the only party in this proceeding other than ComEd 

that filed a Brief on Exceptions (“BOE”) in response to the Proposed Second Interim Order 

issued by the ALJ on June 9, 2014 (“Proposed Order” or “PO”).  Staff and ComEd agree that the 

Proposed Order interprets certain language in the Illinois Public Utilities Act (“PUA”), 220 ILCS 

5/1-101 et seq., in a manner that has been rejected by the courts (see Staff BOE at 2; ComEd 

BOE at 3-6).  Staff’s and ComEd’s views of this fundamental issue diverge because Staff does 

not provide a full analysis of – or an effective solution to – the issue it identifies.  Further, while 

ComEd agrees with Staff that only “final” orders can be appealed, Staff appears to incorrectly 

presume that all final orders are appealable.  Similarly, the assertion that the February 21, 2013 

Interim Order (“First Interim Order”) was a “final” order is inconsistent with the facts and the 

law.  Nor does Staff’s BOE discuss Supreme Court (“Sup. Ct.”) Rule 304, which is applicable to 
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Commission orders and provides a legally sound means to ensure that the First Interim Order and 

the Second Interim Order (the “Interim Orders”) are subject to appeal now.  

As ComEd explained fully in its BOE, the Interim Orders do not conclusively eliminate 

any future opportunity for a party to move for rehearing and appeal at the time a final order is 

entered in this proceeding, which necessarily would be more than a year after the Interim Orders 

are entered in this case.  Because of this uncertainty, and in light of the analysis expressed herein 

and in ComEd’s BOE, the Commission should make an explicit S. Ct. Rule 304(a) finding here 

to ensure that any appeals of the First Interim Order and the Second Interim Order are not 

unreasonably delayed to the detriment of the public interest.   

II. RESPONSE TO STAFF’S BOE 

A. Staff’s BOE Does Not Provide a Full Analysis of the Issue It Identifies, Is 
Inconsistent with the PUA, and Does Not Discuss Supreme Court Rule 304 

Staff takes exception to the Proposed Order because it “could be read as suggesting that 

any Commission order is appealable after refusal of an application for rehearing,” whereas “[t]he 

courts have rejected that ‘literal interpretation’ of Section 10-113 of the PUA.”  Staff BOE at 2 

(emphasis in original).  ComEd concurs that the Courts have rejected a literal reading of the “any 

order” language with respect to appeals in Section 10-201 of the PUA.  See ComEd BOE at 3-6.  

Staff’s BOE does not fully analyze or effectively solve the problem it identifies.  Because the 

PUA’s use of “any order” does not literally mean “any order,” that language cannot form the 

basis for finding all “interim orders” to be immediately appealable.  Nor does Staff explain its 

apparent position that Sup. Ct. Rule 304(a) is inapplicable to Commission orders1 – a position 

                                                 
1 “If multiple parties or multiple claims for relief are involved in an action, an appeal may be taken from a 

final judgment as to one or more but fewer than all of the parties or claims only if the trial court has made an express 
written finding that there is no just reason for delaying either enforcement or appeal or both.  *  *  * In the absence 
of such a finding, any judgment that adjudicates fewer than all the claims or the rights and liabilities of fewer than 
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that would be inconsistent with the language of the PUA and applicable case law.  See ComEd 

BOE at 10-13.  Nor does Staff’s BOE point to any potential harm or risk to the Commission or 

any party if this procedural mechanism is utilized.  There is simply no need to discuss or rely on 

a problematic appellate process argument in an effort to demonstrate that the First Interim Order 

was and the Second Interim Order will be automatically subject to rehearing and appeal upon 

entry.  A Supreme Court Rule 304(a) finding would affirmatively establish that the time for 

rehearing and appeal of those orders runs from the date of such finding.2 

ComEd also notes that Staff’s position appears to be inconsistent with Section 10-201 of 

the PUA, which includes a grant or denial of interim rate relief as the only type of interim order 

from which a party can appeal: 

Within 35 days from the date that a copy of the order or decision sought to be 
reviewed was served upon the party affected by any order or decision of the 
Commission refusing an application for a rehearing of any rule, regulation, order 
or decision of the Commission, including any order granting or denying interim 
rate relief, or within 35 days from the date that a copy of the order or decision 
sought to be reviewed was served upon the party affected by any final order or 
decision of the Commission upon and after a rehearing of any rule, regulation, 
order or decision of the Commission, including any order granting or denying 
interim rate relief, any person or corporation affected by such rule, regulation, 
order or decision, may appeal to the appellate court … for the purpose of having 
the reasonableness or lawfulness of the rule, regulation, order or decision inquired 
into and determined. 

220 ILCS 5/10-201(a) (emphasis added).  “Under the rule of expressio unis est exclusio alterius, 

when an act lists things to which it refers, the court may infer that any omissions were intended 

                                                                                                                                                             
all the parties is not enforceable or appealable and is subject to revision at any time before the entry of a judgment 
adjudicating all the claims, rights, and liabilities of all the parties.”  Sup. Ct. Rule 304(a). 

2 “The time for filing a notice of appeal shall be as provided in Rule 303. In computing the time provided in 
Rule 303 for filing the notice of appeal, the entry of the required finding shall be treated as the date of the entry of 
final judgment.”  Sup. Ct. Rule 304(a); see also Committee Comments to 1988 Amendment (“This amendment 
clarifies Rule 304 and makes it clear that the time for filing a notice of appeal under Rule 304 is governed by the 
provisions of Rule 303 and that the date on which the trial court enters its written finding that there is no just reason 
for delaying enforcement or appeal shall be treated as the date of the entry of final judgment for purposes of 
calculating when the notice of appeal must be filed.”) 
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as exclusions.” People ex rel. Ryan v. Illinois Commerce Comm'n, 298 Ill. App. 3d 483, 486 (2nd 

Dist. 1998), citing Bank of Waukegan v. Kischer, 246 Ill. App. 3d 616, 620 (2nd Dist. 1993).  

Here, the only interim order listed as falling within Section 10-201 is an interim rate relief order. 

B. Staff’s Final Order Argument is Misplaced and Inappropriate Under the 
Facts of this Case 

Staff’s argument that only “final” orders are appealable (Staff BOE at 2) is accurate but 

unavailing.  First, the legal principle that only “final” orders are appealable does not indicate that 

all “final” orders are appealable.  Indeed, that precept is at the core of Supreme Court Rule 304 

which is entitled “Appeals from Final Judgments That Do Not Dispose of an Entire Proceeding” 

and provides “an appeal may be taken from a final judgment as to one or more but fewer than all 

of the parties or claims only if the trial court has made an express written finding that there is no 

just reason for delaying either enforcement or appeal or both.”  Sup. Ct. Rule 304(a).  The 

converse is also true – a Supreme Court Rule 304(a) finding does not make a non-final order 

appealable: 

In moving the provision to the rules, the Committee revised the language slightly, 
however, to emphasize the fact that it is not the court's finding that makes the 
judgment final, but it is the court's finding that makes this kind of a final 
judgment appealable. This did not change the law. 

Sup. Ct. Rule 304(a), Committee Comments to 1988 Amendment; see also Lamar Whiteco 

Outdoor Corp. v. City of W. Chicago, 395 Ill. App. 3d 501, 506 (2nd Dist. 2009) (Trial court's 

finding that the order was final and appealable was insufficient to confer appellate jurisdiction 

under Ill. Sup. Ct. Rule 304(a) because the inclusion of a Rule 304(a) finding in the order did not 

transform the nonfinal order into a final and appealable order). 

Second, Staff’s claim that the First Interim Order was a final order because it “disposed 

of certain defined issues as to Rider PTR” is not supported by the record.  As stated in the 

Proposed Order, the First Interim Order “identified several unresolved issues, and directed that 
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those issues be addressed in the procedural manner discussed in the First Interim Order.”  PO at 

1.  The Proposed Order further recognizes that it is only through the Second Interim Order that 

the Commission is “reaching a decision on the merits on the remaining issues regarding Rider 

PTR and the DLC pilot ….”  PO at 16 (emphasis added).  Staff’s argument that the First Interim 

Order is a final order regarding Rider PTR is inconsistent with the standard stated in People v. 

Illinois Commerce Comm’n, 114 Ill. App. 3d 384 (1st Dist. 1983), which found that that the 

“interim order” at issue there was not a final order because it “fail[ed] to dispose of the rights of 

the parties with respect to the granting of the temporary rate increase … [and] provided for a 

subsequent final determination of the propriety of granting the temporary rates after the more 

extensive hearings on the permanent rate increase were concluded.”  Id. at 88.  Here, the First 

Interim Order similarly did not dispose of the rights of the parties regarding certain issues that 

were raised with respect to Rider PTR, and provided for a subsequent determination of such open 

issues in Phase 2.  Moreover, the ordering language of the First Interim Order recognized this 

fact, concluding “this Order is not final ….”  First Interim Order at 33 (emphasis added). 

ComEd’s BOE provides a full analysis not only of applicable case law, but also of the 

applicability of S. Ct. Rule 304(a) to Commission proceedings.  ComEd has demonstrated that 

not only is S. Ct. Rule 304(a) applicable to the instant proceeding, but a S. Ct. Rule 304(a) 

finding is also necessary to ensure that any appeal of the issues decided in the First Interim Order 

(which was entered on February 21, 2013) is not delayed until the conclusion of Phase 3 of this 

proceeding which will not occur until more than a year after entry of the Second Interim Order.  

See ComEd BOE at 2, 10-13.  Illinois courts have effectively held that a party may not appeal an 

interim order, absent an exception, until a final order is entered in the proceeding disposing of all 

claims by all parties.  See ComEd BOE at 7, 12; Candlewick Lake Utilities Co. v. Illinois 
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Commerce Comm’n, 65 Ill. App. 3d 185 (1st Dist. 1978); Moncada v. Illinois Commerce 

Comm’n, 164 Ill. App. 3d 867 (1st Dist. 1987); Matson v. Dep’t of Human Rights, 322 Ill. App. 

3d 932 (2nd Dist. 2001).  As a result, a S. Ct. Rule 304(a) finding is necessary and proper to 

ensure that the Interim Orders in this docket, which resolve some but not all claims in this case, 

become subject to appeal and to the applicable timeline for filing such an appeal.  The 

Commission should adopt ComEd’s reasoning and adopt ComEd’s proposed revisions set forth 

in its BOE, incorporating a specific S. Ct. Rule 304(a) finding in its Second Interim Order.  

III. CONCLUSION 

WHEREFORE, for the reasons set forth herein and in ComEd’s Brief on Exceptions, 

ComEd respectfully requests that the Proposed Order be modified as set forth in ComEd’s 

Exceptions, as filed on June 23, 2014.   

Dated:  June 30, 2014 COMMONWEALTH EDISON COMPANY 
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