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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

ILLINOIS COMMERCE COMMISSION ) 

On Its Own Motion     ) 

        )      ICC Docket No. 13-0506 

        )      (On Rehearing) 

Investigation of Applicability of   )  

Section 16-122 and 16-108.6 of the  )  

Public Utilities Act     ) 

 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ 

BRIEF ON EXCEPTIONS ON REHEARING 

 

 

 The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois ("AG" or "the People"), hereby file their Brief on Exceptions on Rehearing, in 

response to the March 20, 2014 order of the Illinois Commerce Commission ("Commission" or 

“ICC”) granting in part an Application for Rehearing filed by Commonwealth Edison 

("ComEd"). 

Exception No. 1 

The People take Exception to the Proposed Order’s conclusion regarding third party 

payment of fees to a utility to obtain anonymous, aggregated data pursuant to the Anonymous 

Data Protocol approved by the Commission in its January 28, 2014 Final Order (“Order”).  That 

conclusion states  

With respect to the issue raised by Staff regarding the payment of fees, the 

Commission concurs with Staff’s position that information provided pursuant to 

the data protocol adopted in the Final Order is not customer specific information, 

therefore a fee is not required pursuant to Section 16-122.  However, as noted by 

Staff and ComEd, Section 16-122 does not prohibit the utilities from charging a 

fee for providing this information.  Therefore, the Commission finds that the 

utilities may require that any party requesting anonymous data pay a reasonable 

fee for such data. 

 

Proposed Order on Rehearing at 11. 
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This conclusion relies upon Staff’s Initial Comments on Rehearing, which reason that 

“…the data provided under the Anonymous Data Protocol is not customer-specific billing, usage 

or load shape data and therefore a fee is not required pursuant to Section 16-122.”  Staff In. 

Comm. on Reh at 5.   The Proposed Order then suggests changing the language of the Order to 

make the imposition of a fee on those seeking customer usage information discretionary on the 

part of the utility:  “…any party requesting aggregated, anonymous data may be required to pay a 

reasonable fee, which would surely defray any additional cost.”  Proposed Order at 11 (emphasis 

added).   

The People disagree with this conclusion and the language modification contained in the 

Proposed Order.    As the People noted in their Verified Reply Comments on Rehearing, there is 

no reason to believe that the utility will not incur costs associated with the collection, 

compilation and distribution of customer usage data to third parties under conditions other than 

those specified in the statute.  AG Reply Comm. on Reh. at 2.  Nor is there reason to believe that 

utility companies will be willing to absorb these costs and provide the data to third parties free of 

charge. Id.    Making the imposition of a fee discretionary on the part of the utility, as the 

Proposed Order suggests, is contrary to the Illinois Public Utilities Act (“the Act”) and to 

Commission rules regarding what expenses or investments are legitimately recovered from 

ratepayers in utility rates.  The Proposed Order on Rehearing should be modified to reflect a 

Commission finding that these costs, whatever they may be, must be borne by the parties seeking 

such information, for whatever purpose, and not by ratepayers.  Further, the Commission should 

find that a utility faced with such a request does not have the discretion to include those costs in 

its general operating expenses, to eventually be collected in regulated utility rates.       
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Argument 

Section 16-122 of the Act conditions the release of generic customer usage information to 

an alternative retail electric supplier or a unit of local government on the payment of a 

“reasonable fee.” 220 ILCS 5/16-122(b) and (c). Although the General Assembly does not 

specify its reasons for this condition, presumably a mandatory fee was included in the statute to 

acknowledge that the utilities distributing such information were providing a valuable service, 

that providing such a service would impose costs on the utility, and that the costs of this service 

were not to be passed on to ratepayers.    

In concluding that Section 16-122 did not prohibit the distribution of properly 

anonymized and aggregated customer data to any party, however, ICC Staff also proposed that 

the fee requirement is no longer necessary: 

Section 16-122 does not prohibit the release of anonymous data.  As a result, Staff 

recommends that the Commission clarify that any party is able to request data pursuant to 

the anonymous data protocol that the Commission approved in this docket.  In addition, 

Staff recommends that the Commission strike the language about requesting parties 

paying a fee for this type of data. As stated above, the data provided pursuant to the 

anonymous data protocol is not customer-specific billing, usage or load shape data and 

therefore a fee is not required pursuant to Section 16-122. To be clear, Section 16-122 

does not prohibit the utilities from charging a fee for providing anonymous data. 

However, Section 16-122 does not require such a fee. 

 

Staff Initial Comm. Reh. at 5. 

 

The People understand Staff to mean that anonymous data is available to any party, 

whether or not specifically mentioned in Section 16-122, because the Anonymous Data Protocol 

has stripped the data of its customer-specific nature, thereby removing it from the purview of 

Section 16-122.  The Proposed Order on Rehearing, however, after agreeing with the parties and 

ICC Staff that nothing in 16-122 prohibits a utility from disseminating aggregated, anonymous 

usage information to third parties, further concludes that because the prohibition on 
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dissemination does not exist, the costs of dissemination may now be passed on to ratepayers at 

the election of the utility.   

The People disagree with this conclusion for several reasons.  First, the notion that a 

utility’s discretion to charge a reasonable fee for data compilation services is somehow 

dependent on whether or not the data being requested is customer-specific ignores the fact that 

regulated utility assets, paid for by ratepayers, will most certainly be used to provide these 

services.  The Proposed Order incorrectly frames the issue of the need for a “reasonable fee” 

solely as a matter of utility discretion, disregarding the nature of the service the utility is being 

asked to provide and who will benefit from this service.  Under the analysis contained in the 

Proposed Order, costs incurred by a utility in providing data collection services for third parties – 

a service which will utilize regulated utility assets, including smart meters, to collect, compile 

and distribute customer usage information – could now become the responsibility of ratepayers, 

even though the service is being provided for the benefit of entities other than ratepayers, for 

indeterminate commercial purposes. 

Not only is this reasoning contrary to principles of cost causation which are fundamental 

to ratemaking, it is in conflict with provisions of the Illinois Public Utilities Act regarding 

metering services.  Section 16-124 of the Act states: 

Metering for residential and small commercial retail customers.  An 

electric utility shall not require a residential or small commercial retail customer 

to take additional metering or metering capability as a condition of taking delivery 

services unless the Commission finds, after notice and hearing, that additional 

metering or metering capability is required to meet reliability requirements.  

Alternative retail electric suppliers serving such customers may provide such 

additional metering or metering capability at their own expense or take such 

additional metering or metering capability from the utility as a tariffed service.  

Any additional metering requirements shall be imposed in a nondiscriminatory 

manner.  Nothing in this subsection shall be construed to prevent the normal 

maintenance, replacement or upgrade of meters as required to comply with 

Commission rules. 
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220 ILCS 5/16-124 (emphasis added).  This provision highlights the regulatory principle that 

monopoly ratepayers should not be required to pay rates reflecting additional costs for services 

and equipment that are unnecessary for the provision of utility service. 

The customer usage data that is the subject of this proceeding is a product of the 

customer’s individual utility service usage, the utility meter’s recording of that usage and the 

utility’s efforts to package the meter’s data in a form that can be used by third parties for 

commercial purposes, research or any other ends.  Any such services provided by the utility to 

transfer such data to third parties are therefore metering services subject to Section 16-124.  They 

must be provided pursuant to a Commission-approved tariff, not as discretionary services as the 

Proposed Order suggests.   

Second, providing data collection services to third parties is not an activity necessary to 

provide utility service and the Commission must ensure that any costs associated with this 

activity, even if permitted by the Commission, must be excluded from monopoly service rates.  

Where Illinois courts have upheld Commission decisions to exclude from rates even expenses 

incurred in providing utility service, costs associated with businesses other than public utility 

business are not properly included in rates.  In Commonwealth Edison vs. Illinois Commerce 

Commission, 924 N.E.2d 1065 (2
nd

 Dist. 2009) (“ComEd”), the Appellate Court found an 

incentive compensation program established by ComEd to recruit and reward utility executives 

did not provide sufficient benefits to ratepayers to render program expenses recoverable from 

ratepayers.  The ComEd Court reasoned that even expenses incurred in connection with the 

hiring and compensation of utility personnel who are directly involved in the provision of utility 

service must be demonstrably beneficial to ratepayers in a direct way and that the connection 

between the program and customer benefits did not constitute a sufficient nexus to justify cost 
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recovery.  924 N.E.2d at 1077.   Quoting the Supreme Court, the ComEd Court explained that a 

utility is “…entitled to recover in its rates certain operating costs.”  (emphasis added by 

Appellate Court, citing Citizens Utility Board vs. Illinois Commerce Commission,166 Ill.2d 111, 

121 (1995)) and that in order to be recoverable, a cost must pertain to operations or service 

delivery. ComEd, 924 N.E.2d at 1076.  Additionally, the ComEd court relied upon Section 16-

108(c), noting the statute provides that charges for delivery services “…shall allow the electric 

utility to recover the costs of providing delivery services through its charges to its delivery 

service customers that use the facilities and services associated with such costs.”  Id. In the 

instant case, not only are the costs associated with the provision of customer data services to 

third parties not utility operating costs, such services are presumably being offered to entities that 

are not providing delivery services and who stand to make a profit from the use of that customer 

data.   

Ultimately, the need for this information is part of the cost of doing business for some 

entity other than the utility.  Utility consumers should not be asked to subsidize the business 

operations of third parties.  Yet that is precisely what the Proposed Order permits.  Were the 

Commission to decide that charging third parties for these services is within the utility’s 

discretion, and the utility ultimately decided that passing these service costs on to utility 

customers was administratively easier than performing the appropriate cost allocations, approval 

of that increase in delivery service rates charged would be unlawful.  

 Third, while costs associated with the provision of utility service are, subject to 

applicable laws and Commission oversight, properly included in utility rates, the costs of other 

unrelated businesses are not.  Even if charges for data collection services were properly within 

the utility’s discretion (which the People maintain they are not), the Commission has established 
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rules to insure that ratepayers are not saddled with expenses incurred by utilities that result from 

the utilities providing business services to affiliated entities.  Transfers of goods and services 

between an electric utility and its affiliated interests must be conducted subject to strict cost 

allocation and valuation methodologies.  See 83 Ill.Adm.Code 450.120, 450.150, 416.10, 416.20.  

Annual independent audits of an electric utility’s non-public utility business are also mandatory.  

83 Ill.Adm.Code 416.30.  The purpose of these rules is not to prohibit such transactions, but to 

make sure that utility rates reflect only the utility’s reasonable cost of providing utility service 

and not the costs of other businesses. 

Finally, that the General Assembly anticipated the payment of a fee to obtain customer 

usage information relevant to smart grid development is evident from the language of the Public 

Utilities Act itself.  Section 16-108.6(d) states: 

In the event a participating utility receives revenues from the sale of information 

obtained through Smart Grid technology that is not personal information, the 

participating utility shall use such revenues to offset the revenue requirement.   
 

220 ILCS 5/16-108(d). 

 

 The Act provides that a utility’s sale of information obtained through advanced 

technology, even information that is “not personal information,” should not be exploited for 

commercial purposes to the detriment of ratepayers.  It follows that the imposition of a 

reasonable fee on those seeking the authorized dissemination of such information is consistent 

with the principle that ratepayers must not be compelled to subsidize third parties’ acquisition of 

any usage data.  Only by imposing a reasonable fee to cover any costs of compilation and 

dissemination, including proportionate costs for the meters generating the data, will third parties’ 

costs of doing business be properly borne by the third parties themselves. 

 The People submit, too, that the fee charged to create the referenced revenues to offset 

the revenue requirement could and should include the proportionate cost of the meters 
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themselves.  Without such an apportionment of cost responsibility for the AMI meters that are 

providing this data, monopoly service customers will have subsidized business ventures for 

dozens of alternative retail electric service providers (“ARES”) through their payment of 

monopoly rates.  It is not unreasonable to expect ARES who will benefit from the information 

provided by smart meters to pay a reasonable share of the costs of acquiring customer usage data 

associated with those meters.  Nothing about that funding scenario is fair or equitable.  It runs 

contrary to the very foundation of Article IX ratemaking that requires that rates be set based on 

principles of cost causation and equity.  See, e.g., Section 1`-102(d)(iii), which provides: “d) 

Equity: the fair treatment of consumers and investors in order that…(iii) the cost of supplying 

public utility services is allocated to those who cause the costs to be incurred…220 ILCS 5/1-

102(d)(iii).  Licensed ARES in Illinois stand to make millions of dollars from monopoly 

ratepayers who have financed the installation of the very meters that form the backbone of this 

new business opportunity.  The Commission in this docket has the obligation to ensure that the 

significant expenses associated with the installation of AMI throughout the State are shouldered 

not only by ratepayers, but also the entities that stand to profit financially off from their 

installation. 

Proposed Language 

 Accordingly, the People propose that the following language, which ICC Staff 

recommended be eliminated from the Commission’s January 28, 2014 Order at page 17, and 

which now appears in the Proposed Order at page 11, instead be retained and slightly modified: 

Further, any party requesting aggregated, anonymous data is required to pay the 

utility providing such data a reasonable fee, which would surely to defray any 

additional costs incurred to compile and distribute the data in accordance with the 

provisions of this Order, and in a manner consistent with the protection of 

consumer privacy interests as set forth in the Public Utilities Act and other 

relevant Illinois law. 
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Additionally, finding number 3, appearing on page 12 of the Proposed Order should be modified 

as follows: 

(3) Section 16-122, as well principles of cost causation underlying the Public Utilities 

Act, permits requires a utility to charge a party requesting anonymous data a 

reasonable fee; and 

  

 WHEREFORE, the People of the State of Illinois urge the Commission to enter an order 

consistent with the recommendations made in this Brief on Exceptions.   

      Respectfully submitted, 

 

       

 

Dated:  June 25, 2014 

 


