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I. INTRODUCTION AND BACKGROUND 1 

A. Identification of Witness 2 

Q. Please state your name and business address. 3 

A. My name is Martin G. Fruehe.  My business address is Commonwealth Edison Company, 4 

Three Lincoln Centre, Oakbrook Terrace, Illinois  60181. 5 

Q. Are you the same Martin G. Fruehe who provided direct testimony on behalf of 6 

Commonwealth Edison Company (“ComEd”) in this docket? 7 

A. Yes. 8 

B. Purpose of Rebuttal Testimony 9 

Q. In your direct testimony, on lines 9 through 30, you defined the terms: 10 

(1) “Rider SMP”, (2) “the first Rider AMP”, and (3) “the second Rider AMP” (also 11 

referred to by you simply as “Rider AMP”).  Are you using those same terms and 12 

definitions in your rebuttal testimony? 13 

A. Yes.  14 

Q. What is the purpose of your rebuttal testimony in this proceeding? 15 

A. The purpose of my rebuttal testimony is to respond to the direct testimony of Illinois 16 

Attorney General’s office (the “AG”) witness Michael L. Brosch (AG Exhibit 17 

[“Ex.”] 1.0) and the direct testimony of Illinois Commerce Commission (“the 18 

“Commission” or “ICC”) Staff (“Staff”) witnesses Scott Tolsdorf (Staff Ex. 1.0) and 19 

Christopher L. Boggs (Staff Ex. 2.0). 20 

I note that the scope of my rebuttal testimony is limited, however, by the 21 

Administrative Law Judge’s Ruling (the “ALJ Ruling”) issued on May 6, 2014 (as 22 
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corrected on May 7, 2014).  There is material in the direct testimony of Mr. Brosch and to 23 

a lesser degree that of the Staff witnesses to which I would make additional responses, 24 

but I understand those additional responses to be outside the scope of this Docket as 25 

directed by the ALJ Ruling.1  By not responding to any point in their testimony, and/or 26 

not making any additional responses, it should not be understood as an indication that 27 

ComEd agrees with their point or that ComEd has waived any responses that it might 28 

make. 29 

C. Summary of Conclusions 30 

Q. Please summarize the conclusions of your rebuttal testimony. 31 

A. In brief, the conclusions of my rebuttal testimony are as follows: 32 

1) The Staff witnesses reference the possibility of a refund in amounts of $14,572,900 33 

plus interest of $60,492 (assuming refund of amounts collected from September 30, 34 

2010, onward).  The AG witness advocates a refund in the amount of a rounded 35 

$14.6 million plus interest (based on the same period). Their figures for that period 36 

are overstated, and include a windfall for customers. The $14,572,900 and 37 

$14.6 million figures include a net $5.1 million that ComEd already credited to 38 

customers through ComEd’s 2012 and 2013 delivery services Formula Rate Updates 39 

(“FRUs”), ICC Docket Nos. 12-0321 and 13-0318.  As ComEd has already reflected 40 

this $5.1 million of credits in the FRUs, ordering a refund of this amount in this 41 

proceeding would result in crediting customers twice for the same amount.  42 

                                                 
1  The subjects that I am not addressing include, in brief, whether a refund should be ordered; the prudence, 
reasonableness, and customer benefits of AMI pilot and related customer applications costs; whether ComEd was 
unjustly enriched by recovering the cost at issue; whether customers would be unjustly enriched by a refund; the 
“Bridge Tariff”; the refund period except for the issue relating to when the period should end that is identified by the 
ALJ Ruling; and if or how any refund should be treated in any pending or future formula rate proceeding.  This list 
is not intended to be exhaustive. 
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2) The AG witness’ arguments for ignoring as offsets the amounts that ComEd already 43 

credited to customers are arbitrary and contrived.  Nothing he said alters the fact that 44 

if his proposal were to be approved, customers would have paid $14.6 million, but 45 

they would be credited and refunded with an aggregate $19.7 million, plus interest.  46 

Staff and the AG in discovery have acknowledged that ComEd credited customers 47 

with the $5.1 million to avoid double recovery of those costs through ComEd’s 2012 48 

and 2013 FRUs and the Rider AMP mechanism, but their figures would undo 49 

recovery of the costs while keeping the credits. 50 

3) The AG witness’ discussion of ComEd’s accounting reserve related to this matter 51 

provides no grounds for ignoring the $5.1 million in credits as an offset to a refund 52 

order. 53 

4) With respect to the refund calculation period, I incorporate my Direct testimony. 54 

5) Given the framework of the ALJ Ruling and the facts discussed in testimony, the 55 

refund amount calculation should reflect the following: (1) if the refund calculation 56 

period includes amounts collected under Rider AMP in 2011 and 2012, it must be 57 

reduced by the $5.1 million in credits that ComEd already provided in order to avoid 58 

crediting the same dollars twice; (2) as to a refund of amounts collected in 2011, the 59 

refund amount should be reduced by $1.9 million based on recovery in that period of 60 

costs incurred before September 30, 2010; (3) the ALJ Ruling’s determination 61 

regarding when the refund calculation period ends, which supports it ending 62 

December 31, 2010; (4) the applicable interest rates; and (5) the other information 63 
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provided in my Direct and this Rebuttal testimony, including their respective attached 64 

exhibits.     65 

6) Both Staff and the AG agree with ComEd that no AMI pilot costs were recovered 66 

under Rider AMP-CA and the supply costs recovered under Rider AMP-CA should 67 

not be refunded. 68 

7) ComEd agrees with Staff that if refunds are ordered, that a twelve month refund 69 

payment period is reasonable, although ComEd believes Staff’s proposal that refunds 70 

should be at least five cents per customer requires additional clarification.  ComEd 71 

also agrees with Staff that refunds should be determined separately for each customer 72 

class based upon the method in which ComEd originally recovered its Rider AMP 73 

costs.  Additionally, ComEd does not object to Staff’s proposal that a portion of any 74 

ordered refund be set aside for former customers (although ComEd believes the 75 

resulting increased refund administration costs may outweigh the benefits).  Finally, 76 

ComEd does not object to Staff’s proposal that any amounts left unrefunded after the 77 

refund payment period be donated to an energy assistance program.  78 

D. Itemized Attachments to Rebuttal Testimony 79 

Q. Are there any attachments to your rebuttal testimony? 80 

A. Yes.  I am sponsoring ComEd Ex. 2.01 consisting of illustrative customer refunds under 81 

differing scenarios and ComEd Ex. 2.02 which includes data request responses 82 

referenced in my testimony. 83 
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II. THE $5.1 MILLION THAT COMED ALREADY CREDITED TO CUSTOMERS 84 

Q. What amounts collected under the Rider AMP mechanism already were credited to 85 

customers by ComEd? 86 

A. $5,170,0002.  Specifically, $4,744,000 was credited in ICC Docket No. 12-0321 and 87 

$426,000 was credited in ICC Docket No. 13-0318, the 2013 and 2013 FRUs, 88 

respectively.  The credit in the first case was applied to customer rates in 2013 and the 89 

credit in the second case is being applied to customer rates in 2014.  90 

Q. Do any parties dispute the amount already credited to customers? 91 

A. No.  Staff witness Mr. Tolsdorf acknowledged in a data request response that ComEd 92 

provided the revenue credits to customers in order to avoid double recovery of these 93 

costs. See ComEd Ex. 2.02 (Staff response to data request ComEd-Staff 1.01). 94 

Mr. Brosch also does not dispute that ComEd provided the revenue credits.  See ComEd 95 

Ex. 2.02 (AG response to data request ComEd-AG 1.09).  He does seems to indicate that 96 

ComEd did so as a matter of choice, rather than requirement, and the Commission should 97 

not take these revenue credits into account if it orders any refunds, as discussed further 98 

below. 99 

Q. Did Staff’s direct testimony discuss the credits? 100 

A. No. 101 

Q. Did Mr. Brosch’s direct testimony discuss the credits? 102 

A. Yes.  He asserted that it was ComEd’s “choice” to include the Rider AMP revenue credits 103 

in its FRUs.  104 
                                                 
2  I have typically rounded this figure to $5.1 million in my Direct and in this Rebuttal testimony. The figures of 
$4,744,000 and $426,000 have also typically been rounded to $4.7 million and $0.4 million, respectively. 
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Q. What did Mr. Brosch state about why he believes it was ComEd’s “choice” to 105 

include the Rider AMP revenue credits in its FRUs? 106 

A. Mr. Brosch states that “Clearly, ComEd was aware of the Appellate Court Opinions 107 

addressing the rider recovery of Rider AMP revenues when it submitted its formula rate 108 

update filings, and ComEd elected (emphasis added) to include within its formula rate 109 

calculations certain revenues subject to refund” (AG Ex. 1.0, line 269 – 272).  Mr. Brosch 110 

provides no other discussion of whether it was appropriate to include the revenue credits 111 

in either ICC Docket No. 12-0321 or 13-0318.  He did discuss this further in other data 112 

request responses, but he did not present any persuasive reason that ignoring the credits 113 

already provided would not yield a duplicative refund.  114 

Q. Do you agree with Mr. Brosch that it was ComEd’s election to include the revenue 115 

credits? 116 

A. No.  ComEd properly included the revenue credits in order to avoid double recovery of 117 

its AMI pilot costs.  In his testimony, Mr. Brosch states that “Formula ratemaking relies 118 

upon the best available accounting information recorded within the company’s books in 119 

each calendar year” (AG Ex. 1.0, line 272 – 274).  I agree with that generalization, 120 

subject to recognition that the statute and the Commission’s orders contain many specific 121 

directions regarding the rate formula.  As of December 31, 2011, ComEd had no amounts 122 

reserved for refund of Rider AMP revenues.  It was appropriate for ComEd to include the 123 

$4.7 million revenue credit in ICC Docket No. 12-0321 in order to not double recover its 124 

2011 AMI pilot costs.   125 

Q. What bearing does whether ComEd had or made a choice in providing the 126 

$5.1 million in credits have on whether they are an offset to a refund order? 127 
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A. None.  The $5.1 million in credits are a fact.  A refund that includes any or all of those 128 

same dollars would be a double count of those dollars and thus would be excessive and a 129 

windfall to customers.  Whether ComEd “chose” to provide the $5.1 million in credits 130 

does not change those facts.  131 

Q. Did Mr. Brosch make any other assertions relating to the credits? 132 

A. Mr. Brosch discusses that ComEd initially recorded as subject to refund Rider AMP 133 

revenues collected during September 2010 through August 2011, and then “inexplicably” 134 

reversed them in September 2011.  I do not understand that discussion to have been 135 

intended as an argument against recognizing the $5.1 million in credits as an offset to a 136 

refund in this matter.  In any event, whether an amount was reserved, or what amount, 137 

does not establish whether a refund is owed or whether an amount is an offset to a refund.   138 

Q. Should amounts already credited to customers be refunded to them? 139 

A. No.  That would be giving customers the same dollars twice and would result in a 140 

windfall to customers.  In contrast, it would deny ComEd recovery of its costs. 141 

Q. Do any parties in their Direct testimony dispute that customers would be credited 142 

twice if any refunds include the $5.1 million already credited to customers through 143 

the FRUs? 144 

A. No, I see no such testimony.  Staff’s testimony did not address the credits at all, as I 145 

noted earlier.  Mr. Brosch’s data request response (ComEd Ex. 2.02) agrees that the 146 

$5.1 million is part of the $14.6 million that he urges be refunded. 147 
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III. THE END OF THE REFUND CALCULATION PERIOD 148 

Q. In your Direct testimony, you discussed a section of the ALJ Ruling relating to when 149 

the refund calculation period ends, specifically the third paragraph on page 8 of the 150 

ALJ Ruling.  Did Mr. Brosch or the Staff witnesses in their Direct testimony discuss 151 

that particular issue? 152 

A. No.  I do not know if they will address that particular issue in their Rebuttal testimony, 153 

but, if so, then I will respond in my surrebuttal testimony.  In the meantime, I will stand 154 

on the discussion of that particular issue in my Direct testimony.   155 

IV. THE REFUND AMOUNT 156 

Q. Staff witness Mr. Tolsdorf presents two calculations of possible refund amounts, one 157 

of which is $14,572,900 plus interest of $60,492 (assuming refund of amounts 158 

collected from September 30, 2010, on).  Setting aside the merits of a refund, do you 159 

disagree with his calculation for that period? 160 

A. No, provided that it is recognized (1) that Mr. Tolsdorf did not address the $5.1 million in 161 

prior credits discussed above that should be subtracted; and (2) his calculation does not 162 

reflect the earlier end of the refund calculation period under language of the ALJ Ruling 163 

that I referenced in Section III of this Rebuttal testimony, above.  If the period of 164 

September 30, 2010, on, is used, then the $5.1 million in prior credits must be subtracted 165 

from the $14,572,900.  My answer here also is subject to my additional, independent 166 

point about pro-ration of the amount collected from July 2011 through December 2011, 167 

which is that $1.9 million of the cost recovery in that period was for costs incurred prior 168 

to September 30, 2010, that should be excluded from a refund, as I discussed in my 169 

Direct testimony.  Conversely, the refund would be $6.3 million using the earlier end of 170 
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the refund calculation period, as I discussed in my Direct testimony (in that scenario, the 171 

$5.1 million in credits would not apply as an offset, because they relate to the remainder 172 

of the potential refund calculation period, and the $1.9 million reduction also would not 173 

apply).  174 

Q. Have you prepared any schedules with the alternative refund amounts you have 175 

discussed? 176 

A. Yes. ComEd Ex. 2.01 provides calculations of the Rider AMP recovery amount, by 177 

customer class from September 30, 2010, on adjusted for FRU revenue credits and the 178 

proration of the 2010 reconciliation recovered in 2011, along with an alternative refund 179 

of the amount recovered from September 30, 2010, through December 31, 2010. Each 180 

alternative includes interest calculated using the method proposed by Staff.3 181 

Q. What is your understanding of Mr. Tolsdorf’s proposal regarding payment of 182 

interest, if a refund were to be ordered? 183 

A. Mr. Tolsdorf proposes that if refunds are ordered, interest should be calculated at the 184 

prevailing customer deposit rate for each year.  In other words, interest at 0.5% would 185 

apply for 2010 and 2011 and 0.0% in 2012. Mr. Brosch’s calculation of interest is 186 

performed in a similar manner.  ComEd does not object to this calculation method.   187 

Q.  Does the foregoing discussion apply to Mr. Brosch’s proposed refund figure? 188 

A. Yes.  He rounds the $14,572,900 figure to $14.6 million, but all the same considerations 189 

apply. 190 

                                                 
3 In my direct testimony, I provided the alternative refund amounts in a rounded manner. The exact amounts, with 
interest, are now provided in ComEd Ex. 2.01. 
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Q. Does either Staff or Mr. Brosch propose that any amounts recovered under 191 

Rider AMP-CA be refunded? 192 

A. No.  No such refund would have any basis.  Mr. Brosch’s Direct testimony confirms that 193 

he agrees that these costs should not be refunded. 194 

V. REFUND DESIGN AND MECHANICS 195 

Q. Staff witness Mr. Boggs takes the position that if a refund is ordered, a portion 196 

should be paid to former customers.  What is ComEd’s view in that hypothetical 197 

situation? 198 

A. While ComEd understands Staff’s position on this issue, it is likely that the resulting 199 

additional administrative costs will outweigh the amounts refunded, or at least 200 

substantially reduce it, but ComEd will not object to this position. 201 

Q. What do you mean by administrative costs? 202 

A. By administrative costs, I mean the costs of administering a refund.  Such costs in the 203 

past have been and here should be treated as a reduction to the refund amount paid.  Such 204 

costs would include additional, temporary staffing to assist in reviewing and administer 205 

the refunds to former customers as well as higher call center activity.   206 

Q. What is your understanding of Mr. Boggs’ positions regarding the refund payment 207 

period, if a refund were to be ordered? 208 

A. My understanding is that Mr. Boggs is recommending a refund period of twelve months, 209 

to begin as soon as possible. He also recommends that if the refund amount is below 210 

$0.05 per month, that the refund period should be shortened.  211 
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Q. Do you agree with Mr. Boggs’ proposal? 212 

A. The appropriateness of Mr. Boggs’ proposal will likely hinge on the amount of refunds, if 213 

any, ordered by the Commission, but in general, ComEd is not opposed to Mr. Boggs’ 214 

proposal regarding the length of the refund payment period, and believes 12 months is 215 

reasonable, or potentially fewer months should the Commission order a lower amount of 216 

refunds (if any). Mr. Boggs also recommends “that any refund be paid as soon as 217 

possible” beginning “with the first monthly billing period that begins no earlier than 30 218 

days after the Commission enters its final Order in this proceeding (including disposition 219 

of any petitions for rehearing).”4  As to when the refund payment period begins, 220 

depending on the Commission’s Order, it may be more appropriate to delay the timing of 221 

the refund until all petitions for rehearing and potentially appeals are completed. 222 

Additionally, as I discuss in more detail below, there is the potential for certain 223 

customer classes to receive a charge, rather than a credit under certain circumstances.  224 

Also, Mr. Boggs’ proposal is not clear as to the five cent per bill threshold.  For example, 225 

it is very likely that the refund per customer will vary between the classes, and it is 226 

unclear as to whether Mr. Boggs’ proposal relates to each individual class or all classes 227 

on a combined basis. 228 

Q. Have you prepared any examples of how the refunds, if any, could vary per 229 

customer class? 230 

A. Yes.  ComEd Ex. 2.01 also provides illustrative calculations, should the Commission 231 

order a refund, of how the refunds per customer class could vary.  I would note that these 232 

                                                 
4  Staff Ex. 2.0, pp. 5-6, lines 104 – 110. 



 

Docket No. 13-0589 12 ComEd Ex. 2.0 

amounts do not include any amount of funds held for refund to former customers, and 233 

would likely need to be adjusted for that purpose. 234 

Q. What is ComEd’s position regarding the refund payment rate design, as proposed 235 

by Mr. Boggs, if a refund were to be ordered? 236 

A. Mr. Boggs states that “Refunds should be assigned to each delivery class and to the 237 

customers within each delivery class based on the method by which the refund amount was 238 

originally collected from them”.5  ComEd does not object to Mr. Boggs’ proposal, should the 239 

Commission determine that refunds are warranted.  I would note, however, that if the 240 

Commission were to order that the amounts recovered only after the March 2012 Appellate 241 

Court order are to be refunded, some customers will realize charges as opposed to credits, but 242 

that scenario is not contemplated by the refund calculation period rulings of the ALJ Ruling. 243 

Q. Why is it that, if the Commission orders refunds of the amounts recovered only 244 

after the March 2012 Appellate Court order, certain customers would be charged, 245 

rather than credited? 246 

A. These recoveries relate to the reconciliation of 2011 AMI pilot costs and Rider AMP 247 

revenues, and due to the fact that the non-residential customers received credits during 248 

this reconciliation, these customers would be charged, rather than credited, if such a 249 

refund is ordered.  Mr. Tolsdorf also recognized this condition in his Direct testimony.6  250 

Again, however, that scenario is not contemplated by the refund calculation period rulings 251 

of the ALJ Ruling.  252 

                                                 
5  Staff Ex. 2.0, p. 3, lines 70 – 73. 
6  Staff Ex 1.0, p. 5, lines 84 – 97. 
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Q. Mr. Boggs proposes that, if a refund is ordered, and any funds designated for 253 

refund remain unpaid at the end of the refund payment period, and after 254 

reconciliation, then the leftover funds should be donated to an energy assistance 255 

program.  What is ComEd’s position in that scenario? 256 

A. ComEd does not object to this proposal.  257 

Q. Does this conclude your rebuttal testimony? 258 

A. Yes. 259 
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