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I. INTRODUCTION / SUMMARY 1 

 2 
Q.  Please state your name and business address.  3 

A. My name is Michael L. Brosch.  My business address is PO Box 481934, Kansas 4 

City, Missouri 64148-1934. 5 

Q. Are you the same Michael L. Brosch who previously submitted Direct 6 

Testimony on behalf of the People of the State of Illinois represented by the 7 

Attorney General (“Attorney General”, “AG” or “the People”) in this docket? 8 

A. Yes.  My qualifications and prior experience are explained in AG Exhibits 1.1 and 9 

1.2 attached to that testimony. 10 

Q. What is the purpose of your rebuttal testimony in this docket? 11 

A. My previously submitted Direct Testimony addressed why customers of ComEd are 12 

entitled to refunds for payments made pursuant to Rider AMP, the extent and 13 

amount of the needed refund, and the mechanism for awarding any refund.1  On 14 

March 28, 2014, the Administrative Law Judge (“ALJ”) in this docket struck the 15 

direct testimony of ComEd in its entirety in response to the filing of a Motion in 16 

Limine by the AG, and instructed the parties to file Initial and Reply briefs on the 17 

scope of the docket.  On May 6, 2014, the ALJ issued a Ruling2 that addressed 18 

certain legal issues raised in the briefs filed by ComEd, the AG and Citizens Utility 19 

Board (“CUB”), which Ruling served to define and narrow the issues to be 20 

addressed in testimony.  ComEd then resubmitted the Direct Testimony of Mr. 21 

Martin Fruehe on May 21, 2014 to respond to the issues defined in the ALJ ruling.  22 

My testimony responds to Mr. Fruehe’s resubmitted Direct Testimony, and also 23 

                                                
1  See Docket No. 13-0589, Order Commencing Investigation, page 2. 
2  The ALJ issued a correction to her Ruling on May 7, 2014. 
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updates the calculated amount of customer refunds in connection with the Company’s 24 

charges to customers pursuant to Rider AMP.   In addition, I respond to Staff witness 25 

Christopher L. Boggs’ proposed refund distribution methodology outlined in his 26 

direct testimony, ICC Staff Ex. 2.0.   27 

Q. Please summarize the recommendations that are set forth in your rebuttal 28 

testimony. 29 

A. My rebuttal testimony continues to recommend that ComEd be ordered to refund to 30 

customers the entire amount that the Company collected through Rider AMP on and 31 

after September 30, 2010, with interest at an annual rate of 0.5 percent in 2010 and 32 

2011, and with zero interest thereafter, consistent with the customer deposit interest 33 

rate approved by the Commission in 2012 and 2013.  The resulting refund should be 34 

no less than $14.6 million as of December of 2013, and should be returned to 35 

ComEd customers in the form of bill credits on a per customer basis, as soon as 36 

practical after the Commission’s Order is issued in this docket.  The refunds should 37 

be directed to customer classes in the same proportions Rider AMP charges were 38 

assessed among customer classes, as set forth in AG Exhibit 2.1. 39 

  40 

II. REFUND AMOUNT CALCULATION. 41 

 42 
Q. Have you revised the Rider AMP refund calculation that was proposed in your 43 

Direct Testimony and in AG Exhibit 1.4? 44 

A. Yes.  A revised AG Exhibit 2.1 has been prepared to update and slightly revise my 45 

earlier calculations of ComEd’s Rider AMP refund obligation as of December 31, 46 
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20123, the date when ComEd stopped billing and collecting Rider AMP charges 47 

from customers.4 AG Exhibit 2.1 is the same as the previously submitted AG 48 

Exhibit 1.4, except for the addition of $3,201 of additional Rider AMP billings that 49 

occurred in 2013, as reported by ComEd in response to AG data request 6.01.  As 50 

before, the monthly amounts in columns (a) through (p) on AG Exhibit 2.1 were 51 

derived from the Company’s response to Commission Staff data request ST 2.01.  52 

To these Company-reported amounts, I added “Monthly Interest” in column (q) and 53 

then calculated the “Cumulative Refundable Balance” amount in column (r).  These 54 

calculations are described in more detail in the next section of this testimony.  In the 55 

updated version of this calculation, I also added a new line at the bottom captioned 56 

“Refunds by Class” that includes a ratable distribution of the interest amounts 57 

across the customer classes, based upon total billed Rider AMP revenues by class. 58 

Q. What amount has ComEd confirmed is the total revenue billed under Rider 59 

AMP after September 30, 2010, for purposes of this investigation, excluding 60 

any applicable interest? 61 

A. In its Corrected Response to data request AG 6.01, ComEd indicated that 62 

$14,542,784 was billed under Rider AMP since September 30, 2010, the date of the 63 

Second District Appellate Court’s appellate opinion.  A copy of this response is 64 

included within AG Exhibit 2.2. 65 

                                                
3  Unless an interest rate above zero is determined to be applicable to refund amounts after 2012, the 

refund balance at that date will remain unchanged until refunds occur. 
4  In response to data request AG 6.01, ComEd indicated that $3,201 was “Billed in 2013” under 

Rider AMP.  This amount has been added near the bottom of AG Exhibit 2.1 and ratably allocated 
among customer classes since ComEd provided no class breakdown of these 2013 billings. 
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Q. Do the Refunds by Class shown at the bottom of AG Exhibit 2.1 represent the 66 

Rider AMP billed revenue amounts for periods after September 30, 2010 that 67 

ComEd should be required to refund to each indicated customer class? 68 

A. Yes. 69 

 70 

III. RIDER AMP RECOVERIES IN 2011.  71 

 72 
Q. Has ComEd proposed to limit any refund of Rider AMP revenues to exclude 73 

some of the amounts billed after September 30, 2010? 74 

A. Yes.  Several arguments are advanced by ComEd witness Mr. Martin Fruehe in 75 

support of reduced Rider AMP refund amounts.  First Mr. Fruehe states, “The ALJ 76 

Ruling (as corrected) in this Docket states in part: ‘The period of time at issue for 77 

determining the amount of the refund commences on September 30, 2010, and ends 78 

either when ComEd ceased assessing a charge for the AMI pilot program or when 79 

ComEd filed a rate case that legally placed any offsetting of costs for that program 80 

before the Commission, whichever is first in time’ [footnote omitted]. Beginning 81 

with ICC Docket No. 12-0321, ComEd included certain of its AMI Pilot costs in its 82 

delivery service revenue requirement, which was based on 2011 actual costs.”5  83 

Q. Does Mr. Fruehe suggest that Rider AMP amounts billed in calendar year 2011 84 

could be excluded from the Company’s refund obligation? 85 

A. Yes.  Several alternative theories are advanced to reduce the refund amount for 86 

Rider AMP billings in 2011.  According to Mr. Fruehe, “ComEd’s position is that 87 

no refunds are required or appropriate.  However, consistent with the ALJ Ruling on 88 

the scope of this proceeding, a refund amount of $6.3 million would result. This 89 

                                                
5  ComEd Ex. 1.0, page 18, lines 374-380. 
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represents the funds collected from September 30, 2010, to December 31, 2010. 90 

Alternatively the maximum refund amount may be $9.5 million.  This represents the 91 

difference between the $14.6 million in revenues recovered after September 30, 92 

2010, reduced by the $5.1 million already credited to customers.6   93 

Q. How does Mr. Fruehe explain his first alternative, the refund of only $6.3 94 

million, rather than the full amount of Rider AMP revenues? 95 

A. This alternative appears to be derived entirely from language found within the ALJ 96 

decision.  With regard to Mr. Fruehe’s first alternative, he states, “…if the period for 97 

determining refunds ended on December 31, 2010, the maximum amount of the 98 

refund should be $6.3 million, which he explains, “…is the amount ComEd 99 

recovered between the September 30, 2010, Appellate Court decision and the period 100 

at which AMI Pilot costs began to be included in base delivery service rates.”7  101 

According to Mr. Fruehe, under this approach, the Rider AMP refund period could 102 

end on January 1, 2011, only three months after it started upon issuance of the 103 

Appellate Court decision, simply because certain AMI pilot related costs were 104 

included in the 2011 revenue requirement calculated within Docket No. 12-0321. 105 

Q. What is the relevance of “the period at which AMI Pilot costs began to be 106 

included in base delivery service rates”? 107 

A.  Counsel for the People will address in briefs whether the ALJ’s statement that the 108 

refund period “ends either when ComEd ceased assessing a charge for the AMI pilot 109 

program or when ComEd filed a rate case that legally placed any offsetting of costs 110 

for that program before the Commission, whichever is first in time” is the correct 111 

legal standard for the Commission to apply when determining the refund period.  112 

                                                
6  ComEd Ex. 1.0 at 22:444-449. 
7  Id. at lines 383-387. 
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Outside of the legal issue as to what event triggers the termination of the refund 113 

period, I see no relevance to this period of time.  AMI Pilot costs were being 114 

recovered through Rider AMP even after some AMI Pilot expenses began being 115 

recovered through ComEd’s base rates as a result of the Commission’s Order dated 116 

May 24, 2011 in Docket No. 10-0467.  Those Rider AMP-recovered amounts must 117 

be refunded to ratepayers.  118 

   In the September 30, 2010 Appellate Court decision, it was noted that 119 

“AMI would allow ComEd to achieve cost savings and improved efficiency by 120 

phasing out 675 full-time meter reader and supervisor positions, eliminating meter 121 

reading equipment, improving bill collections, reducing billing errors and 122 

disconnecting nonpaying customers more efficiently.”8  Later that decision states, 123 

“The rule against single-issue ratemaking makes it improper to consider in isolation 124 

changes in particular portions of a utility’s revenue requirement…[o]ften a change 125 

in one item of the revenue-requirement formula is offset by a corresponding change 126 

in another component of the formula.  For instance, certain expenses for one aspect 127 

of a utility’s business may be offset by savings in another area, thus removing the 128 

need for greater revenue.”9 ComEd has made no showing that the entirety of AMI 129 

related costs and any cost savings enabled by AMI were fully included in the 130 

revenue requirement in Docket No. 12-0321.  In fact, ComEd continued to assess 131 

customers charges under Rider AMP even after moving the recovery of some AMI 132 

expenses into base rates, as shown in AG Ex. 1.4.  Those revenues collected under 133 

Rider AMP must be refunded to customers. 134 

                                                
8  Commonwealth Edison v. Illinois Commerce Comm’n, 405 Ill. App. 3d 389 (2010) at 35. 
9  Id. at 36. Citations omitted. 
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Q. Does the ALJ decision that is referenced by Mr. Fruehe make clear whether 135 

including AMI Pilot-related costs within formula rate cases should terminate 136 

the Rider AMP refund period? 137 

A. The [corrected] ALJ Ruling states, “The period of time at issue for determining the 138 

refund commences on September 30, 2010, and ends either when ComEd filed a 139 

rate case that legally placed any offsetting of costs for that program before the 140 

Commission, whichever is first in time;”10  I am advised by counsel for the People 141 

that the ALJ’s conclusion on this point will be further addressed in briefs.   142 

 143 

IV. FORMULA RATE CASE REVENUE CREDITS. 144 

 145 
Q. Please describe the second alternative that is suggested by Mr. Fruehe that 146 

would reduce Rider AMP refunds in this Docket for,  “…the $5.1 million 147 

already credited to customers”11? 148 

A. Mr. Fruehe states, “ComEd included revenue credits of $4.7 million and $0.4 149 

million in ICC Docket Nos. 12-0321 and 13-0318, respectively.”  The purpose for 150 

reducing Rider AMP refunds for these FRU revenue credits is explained as, “The 151 

applicable costs associated with ComEd’s AMI pilot were included in the revenue 152 

requirements of both Dockets. ComEd recognized that, in 2011 and 2012, it had 153 

recovered some of its AMI Pilot costs through another mechanism (Rider AMP). In 154 

order to not double-recover these costs, ComEd included these revenue credits in its 155 

FRUs.”12 156 

 157 

                                                
10  ALJ Ruling, filed as corrected on May 7, 2014, page 8. 
11  ComEd Ex. 1.0 at 22:444-449. 
12  ComEd Ex. 1.0 at 21:416-426. 
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Q. Should the Commission offset and reduce the Company’s Rider AMP refund 158 

obligation because of how AMI Pilot Program costs and revenues were treated 159 

within recent formula rate cases? 160 

A. No.  I explained in my Direct Testimony why formula rate case revenue credit 161 

amounts should not be recognized as an offset to the Rider AMP charges to 162 

customers that are now subject to refund.13  My opinion on that point has not 163 

changed.  In my opinion, the Rider AMP revenues billed and collected by ComEd 164 

relate to traditional cost of service regulation prior to the inception of annual 165 

formula rate procedures in Illinois.  The Rider AMP refund obligation stems from 166 

Appellate Court action and predates formula ratemaking.  It would be improper for 167 

the Commission to determine that refunds of Rider AMP revenues should not occur 168 

or be reduced because of how ComEd  accounted for those revenues in its 2011 and 169 

2012  formula rate case revenue requirements. 170 

 171 

V. RIDER AMP RECONCILIATION RECOVERIES. 172 

 173 
Q. Does Mr. Fruehe advance a third argument seeking to reduce the Rider AMP 174 

revenues to be refunded using a different accounting theory? 175 

A. Yes.  He states that the “$3.2 million reconciliation of 2010 AMI Pilot costs and 176 

revenues (recovered in 2011) should not be fully refunded as it reconciled both 177 

costs and revenues received prior to, and after, the September 30, 2010, Appellate 178 

Court decision.”14  Under Mr. Fruehe’s rationale,  “amounts collected prior to 179 

September 30, 2010, are not a subject of this proceeding, thus any refund of the 180 

                                                
13  AG Ex. 1.0 at 12:264-13:288. 
14  ComEd Ex. 1.0 at 23:456-459. 
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2010 reconciliation adjustment should recognize this.”15  Mr. Fruehe argues that, 181 

notwithstanding that the reconciliation assessments occurred after September 30, 182 

2010, amounts related to expenses incurred prior to September 30, 2010 should not 183 

be refunded to customers.  He states that some of the Rider AMP billed revenues 184 

after September 30, 2010 were not recovering current period AMI Pilot costs, but 185 

instead represented recoveries of $3.2 million of reconciliation charges related to 186 

under-recoveries of AMI Pilot costs for prior periods.  According to Mr. Fruehe, 187 

“ComEd began incurring AMI Pilot costs as early as October 2009 but did not 188 

begin recovery until February 2010. The $3.2 million reconciliation relates to the 189 

difference between the AMI pilot costs ComEd incurred from October 2009 190 

through December 2010 and the amounts recovered from February 2010 through 191 

December 2010.”16  Figure 3 in Mr. Fruehe’s testimony indicates the recovery of 192 

these prior period reconciliation amounts through Rider AMP commenced in July 193 

of 2011 and were completed in December of 2011. 194 

Q. Does it matter how the Rider AMP charges to customers after the Appellate 195 

Court decision were determined, or whether reconciliation amounts for prior 196 

periods were included, if such charges have been found to be improper single-197 

issue ratemaking? 198 

A. No.  I am advised by counsel that any amounts collected through Rider AMP after 199 

the September 30, 2010 appellate court decision must be refunded to ratepayers – 200 

regardless of whether those assessments related to costs incurred prior to that date.  201 

The fact is those amounts were collected under a rider that had been declared 202 

unlawful by the appellate court.  Thus, any delays in the timing of such recoveries 203 

                                                
15  Id. at 23:459-461. 
16  Id. at 20:394-397. 
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due to reconciliation processes specified in the unlawful tariff do not change the 204 

nature of the costs or the impropriety of their recovery through Rider AMP. 205 

Q. Should the Commission remove from Rider AMP billed revenues after 206 

September 30, 2010, the reconciliation amounts therein, as proposed by Mr. 207 

Fruehe? 208 

A. No.  If Rider AMP charges to customers after September 30, 2010 were improper 209 

and unlawful because of single issue ratemaking concerns, the inclusion of costs 210 

from earlier periods, after reconciliations were performed, does not make these 211 

prior period costs less single-issue in nature.  Rider AMP reconciliation charges are 212 

equally improper and any recovery  prior period reconciliation charges through 213 

Rider AMP after September 30, 2010 should be refunded. 214 

 215 

VI. RIDER AMP REFUND PROCEDURES. 216 

 217 
Q. How should refunds of Rider AMP charges be determined and returned to 218 

customers? 219 

A. The refund amounts stated in AG Exhibit 2.1 for each customer class should be 220 

converted into per-customer amounts, using current billing determinants for active 221 

accounts, and promptly returned as bill credits upon issuance of the Commission’s 222 

Order in this Docket. 223 

Q. According to ICC Staff witness Mr. Boggs, “A method to refund over a period 224 

of twelve consecutive monthly periods may be appropriate depending on the 225 
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circumstances.”17  Do you believe that an extended period is necessary for 226 

Rider AMP refunds? 227 

A. No.  ComEd’s customers paid significant Rider AMP charges that were improper 228 

starting back in 2010 and there should be no delay in returning these amounts to 229 

customers. 230 

Q. Is there any financial need at ComEd that would that justify using a delayed 231 

refunding schedule over more than one month? 232 

A. No.  As a point of reference, the asserted annual Delivery Service revenue 233 

requirement in ComEd’s pending Docket No. 14-0312 for application in 2015 is 234 

$2.625 billion per year.18  The full Rider AMP refund obligation recommended 235 

herein of $14.6 million represents less than 0.6 percent of this amount, which 236 

clearly cannot represent any significant financial burden in relation to overall 237 

ComEd revenues. 238 

Q. If there are residual amounts not fully refunded through this procedure, 239 

should ComEd contribute such residuals to any particular entity? 240 

A. Within 180 days of completing refunds, ComEd should be required to file an 241 

accounting reconciliation of refund activity to the Commission and propose a 242 

reasonable utilization of any residual amounts for Commission review and 243 

approval.  I would not object to Mr. Boggs’ recommendation that any residual 244 

amounts not refundable to customers be donated, “…to an energy assistance 245 

program within ComEd’s service territory.”19  Additionally, I am advised by 246 

counsel that the set-aside of refund amounts for former customers pursuant to 220 247 

                                                
17  ICC Staff Ex. 2.0 at 5:89. 
18  Docket No. 14-0312, ComEd Ex. 1.0 at 3:46. 
19  ICC Staff Ex. 2.0 at 6:116-121. 
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ILCS 5/9-253(a) of the Act, as recommended by Mr. Boggs,20 is appropriate and 248 

should be included in the aforementioned accounting reconciliation. 249 

Q. Is there a final matter that merits attention in connection with the refunding of 250 

Rider AMP revenues? 251 

A. Yes.  ComEd’s annual formula rate update proceedings rely upon recorded DS 252 

Operating Revenues in the determination of DS Net Income and return on equity for 253 

Collar Computations.21 In order to avoid circularity and the potential for inadvertent 254 

recovery of Rider AMP refunds from ratepayers through future formula rates, the 255 

Commission should direct ComEd to account for any Rider AMP revenues that are 256 

ordered to be refunded in a manner that does not impact future formula rate revenue 257 

requirements, as I suggested in my Direct Testimony22. 258 

Q. Does this conclude your testimony at this time? 259 

A. Yes.  260 

                                                
20  Id.  at 3. 
21  DS Operating Revenues appear at line 10, Sch FR A-3 of ComEd’s formula rate filings.   
22  AG Ex. 1.0 at 13:289-15:337. 


