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MEMORANDUM__________________________________________________ 
 
TO:    The Commission 
 
FROM:   Claudia E. Sainsot, Administrative Law Judge 
 
DATE:   August 12, 2013 
 
SUBJECT:  Illinois Commerce Commission 

On its own Motion  
 
Development and adoption of Rules concerning rate case 
expense 
 
First Notice Order  

 
RECOMMENDATION: Enter the attached First Notice Order 
 
 
 The First Notice Order 
 
 In general, the changes to the Administrative Law Judge’s Proposed Order (the 
“ALJPO”) and to the Rule, which was served upon the Commission on May 9, 2013, 
were not substantive.  They concerned greater clarity, greater simplicity, subject-matter 
agreement and like items.  Below is a summary of the more important matters in the 
Post Exceptions Proposed Order.   
 
Internal Utility Expenditures in Rate Case Expense  (pp. 5-10). 
 
 The ALJPO excluded internal utility expenditures on rate increase cases.  (e.g., 
salaries of utility employees).  It reasoned that the term “expenditure” in Section 9-229 
of the Public Utilities Act (the “Act”) connotes something that is extraordinary, in that it is 
not a regularly occurring expense.  Because a utility employee is paid regardless of 
whether he or she works on a rate case, there is no “expenditure.”  Also, generally, the 
Kaiser line of case law (See, pp. 2-5 for a discussion of the applicability of this line of 
case law) does not provide for compensation for the client’s expenditures in litigation (as 
opposed to those borne by an attorney or an expert).  Further, as a practical matter, 
because internal employees do not document what tasks they performed on a daily 
basis, it is difficult to prove that internal expenditures exist.  
 
 It should be noted that what a utility expends, as long as the expenditures meet 
the requirements in the Act, are operating expenses, which are fully recoverable.  
Therefore, if a utility does not recover its internal expenditures as rate case expenses, it 
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should still be able to fully recover those expenses.  The only difference with inclusion in 
rate case expense as opposed to an operating expense is that the internal expenses 
are amortized over a few years (normally three to five years) as opposed to being fully 
included in any one year.   
 
 ComEd agreed with the ALJPO’s conclusion to exclude internal matters from the 
Rule.  It opined that these items are not within the scope of Section 9-229 of the Act.  As 
was previously noted, Ameren agreed with ComEd.   
 

However, the remaining utilities, as well as the Illinois Attorney General (the 
“AG”) and the Citizens Utility Board (“CUB”) protested exclusion of these items from rate 
case expense in the Rule.  The AG/CUB posited that by requiring utilities to include 
these matters as normal operating expenses, the utilities could evade the heightened 
scrutiny that Section 9-229 provides.  However, this Commission can and does 
scrutinize all expenditures that are included in any rate increase.   
 
 Peoples Gas/North Shore cited two cases where companies were compensated 
for internal legal expenditures (in-house counsel).  Their argument was that the Kaiser 
line of case law can provide for the internal legal expenditures of the client, as opposed 
to the outside attorneys or outside experts.   
 

However, in the cases that Peoples Gas/North Shore cited, the companies would 
have received no compensation at all for the work of its attorneys, because all of the 
legal work was performed by in-house counsel.  Those companies would therefore have 
been penalized unfairly for choosing to use in-house counsel instead of paying an 
outside counsel.  That is not the situation here, as the salaries of internal employees are 
operating expenses, which are fully compensable, as long as they otherwise meet the 
requirements in the Act. The Post-Exceptions order therefore concludes that this 
argument does not establish that internal utility costs regarding a rate increase case 
should be included in rate case expense.     
 
Flat Fee Contracts   (pp. 11-15). 
 
 All of the utilities, with the exception of the Northern Illinois Gas Company, 
(“Nicor”) object to the fact that the Rule now requires a statement as to what the lawyers 
(and also experts) did to earn their fees and how long it took the lawyers to perform the 
tasks that they performed.  They surmise that this requirement will end flat fee contracts 
and like contracts, whereby the utilities pay a certain amount and the lawyers do not 
have to account for what they did or when they did it in order to be paid by the utilities.   
 
 However, no party provided this Commission with any information indicating that 
flat fee lawyers/technical experts, or lawyers/technical experts engaged with other 
similar types of arrangements with utilities do not keep track of their time.  In fact, such 
documentation is a routine matter in the legal community, if for no other reason than to 
keep track of a lawyer’s time makes sure that the law firm is not losing money by 
entering into such an agreement.  Also, the Kaiser line of cases requires such 
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documentation.  Of greatest importance is the fact that without some documentation as 
to what services were performed and for how long, this Commission would have no 
evidentiary record that satisfies the Rules of Evidence as to what should be included in 
rate case expense.  The Post-Exceptions order therefore declines to adopt the changes 
proposed by most of the utilities.   
 
 The AG/CUB agreed with the conclusions in the ALJPO.  They pointed out that 
without a review of those fees broken down by hours, the Commission would have no 
way of knowing whether the documentation requirement actually would discourage flat 
fee arrangement.  Nicor concurred with AG/CUB on this issue.   
 
Use of the Words “Necessary” and Necessity” in Sections .200 and .300 of the 
Rule (pp. 15-18).  
 

The Rule, as proposed in the ALJPO, essentially required that the services of the 
attorneys and technical experts (expert witnesses) must be necessary.  However, 
ComEd presented the compelling argument that “necessary” can be interpreted to mean 
“compulsory.”  That is an onerous standard.  ComEd presented alternative language for 
the Rule (to replace the words “necessary” and “necessity”) taken from general 
conclusions in the ALJPO, and that language is whether the service performed would 
advance the litigation.   
 
 The Post-Exceptions Order modifies ComEd’s replacement language slightly.  It 
notes that not everything that is reasonably proffered to advance litigation actually 
accomplishes this goal.  Motions get denied, issues are lost, evidence is not admitted, 
even when a reasonable person would have filed that motion, proffered that evidence, 
etc.  The language change set forth in Section 200(b)(4) is “and that a reasonable 
person would determine that they advance the litigation before payment is made to 
those vendors.”  In this way, expenditures for reasonable matters that are nevertheless 
unsuccessful are included in rate case expense, while frivolous/unnecessary matters 
are excluded from the rate case expense.    
 
Attorney/Expert Witness Affidavits (pp. 23-25). 
 
 The ALPO required the attorneys and expert witnesses to submit affidavits 
supporting the rates charged that are included in rate case expense.  These affidavits 
are routinely required in state courts and Federal courts in many contexts, including 
mortgage foreclosures, contract matters, divorces, civil rights cases and many, many 
other types of cases.  These affidavits can be from the attorney/expert involved, 
establishing his/her billing rate from past (similar) cases, or, it can be from another 
attorney/expert in the area of practice/expertise, establishing what is the market rate for 
such services.  The AG/CUB endorsed this requirement, noting that these affidavits are 
simply to ensure that the attorneys and experts are not charging inflated rates.   
 
 Ameren argued that the Illinois Rules of Professional Conduct (the Rules 
governing attorneys’ licenses to practice law) require attorneys to charge only fair rates 
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to their clients.  However, the fees here are passed on to consumers.  The Rule cited by 
Ameren only concerns what fees an attorney may pass on to its clients.  It does not 
concern the situation here.   
 
 Staff also stated that the purpose of any affidavit is to verify that personnel at the 
utility found the costs that were billed to be reasonable.  Staff did not state a basis for its 
position.   The Post-Exceptions Order notes, however, that a bill can be reasonable to a 
utility, but it may not be reasonable to pass that cost on to consumers.  In the past, 
items such as lobbying fees, “whitepapers,” (which do not exist in litigation) and work 
that was not performed at all (but which may not be known by the utility representative) 
or performed in another case, have been included by utilities in rate case expense.  
(See, e.g., Docket 10-0467, final Order of May 24, 2011, at 65-92; Docket 12-0321, 
Memorandum to the Commission of December 19, 2012).   
 
 Additionally, the arguments presented on this issue suggest that a senior 
company official at a utility should attest to the justness and reasonableness of the fees 
included in rate case expense.  However, as the Post-Exceptions Order makes clear, 
the Rules of Evidence require a person who has actual knowledge in a particular field to 
attest to matters within or about that field.  A senior company official would not know 
how long it takes to draft a routine motion, to prepare for trial, or even perhaps what the 
market rate is for the service performed.   If this Commission were to adopt a Rule that 
did not conform with the Rules of Evidence, it would just be subjecting ratepayers, 
utilities, attorneys/technical experts and others to the uncertainty and expense that is 
involved when a rate case is appealed and the evidence was erroneously 
admitted/rejected.  No party proffered a reason why the rate case expense evidence 
should not conform to the Rules of Evidence.    
 
ComEd’s New Argument to Add a New Section Regarding Previously Disallowed 
Fees (pp. 383-9).  
 
 On Exceptions, ComEd proposed, for the first time, to add a new section to the 
Rule to provide for recovery of expenses that were disallowed in a previous case, if an 
Appellate Court subsequently reverses that disallowance.  Obviously, ComEd has 
waived its right to assert a completely new matter in a Brief on Exceptions.  Also, the 
statute governing rate case expense does not contemplate recovery of rate case 
expenses for matters other than the rate case at hand.  It provides that:  
 

Consideration of attorney and expert compensation as an expense.  The 
Commission shall specifically assess the justness and reasonableness of 
any amount expended by a public utility to compensate attorneys or 
technical experts to prepare and litigate a general rate case filing.  This 
issue shall be expressly addressed in the Commission’s final order.  

 
220 ILCS 5/9-229.  This argument also ignores the fact that it is the language in an 
Appellate Court order, as well as the Supreme Court Rules governing the Illinois 
Appellate Courts, that govern what can be heard by this Commission after an Appellate 
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Court reverses a disallowance in a rate case.  This Commission does not have the 
authority to make such a determination in a regulation.  Thus, the Post-Exceptions order 
does not adopt this proposal.   
 
 Accordingly, I recommend that you enter the attached Post-Exceptions First 
Notice Order.   
 
 
CES:jt 
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