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M E M O R A N D U M________________________________________________ 

 

TO: The Commission 
 

FROM: Larry Jones, Administrative Law Judge 
 

DATE: June 2, 2014 
 

SUBJECT: Enbridge Pipelines (Illinois) L.L.C. (“Enbridge”)  
 
 Petition Pursuant to Section 8-509 of the Public Utilities Act 

to Take Private Property as Provided by the Law of Eminent 
Domain. 

  

RECOMMENDATION:  Denial of the Application for Rehearing filed by “Pliura 
Intervenors” on May 27, 2014. 

 

 
In Docket No. 13-0446, an Order was entered April 29, 2014.  It authorized 

Enbridge to proceed with eminent domain, before the courts, with respect to those 
parcels listed in Attachment A to the petition for which easement rights have not yet 
been acquired on the pipeline route approved in Docket No. 07-0446.   At the time of 
the hearing in Docket 13-0446, Enbridge still lacked easements for 127 of the 679 tracts 
on the route. 

 
In Docket 07-0446, the Commission entered an Order granting a Certificate of 

Good Standing whereby Enbridge was “authorized, pursuant to Section 15-401 of the 
Common Carrier by Pipeline Law, to construct, operate and maintain the proposed 36-
inch pipeline as described in [the] order and to operate as a common carrier by pipeline 
within an area sixty feet wide and extending approximately 170 miles along the route 
identified in Attachments A and B to the petition in Docket No. 07-0446.”  The route runs 
from the Enbridge terminal at Flanagan in Livingston County, Illinois to a point of 
termination at a pipeline hub near Patoka, Illinois in Marion County. 

 
The Order in Docket 07-0446 was appealed to the Illinois Appellate Court by 

some of the Intervenors in the case.  The Order was upheld on appeal. Pliura 
Intervenors v. Illinois Commerce Commission, 405 Ill. App. 3d 199 (2010). 

 

Rehearing Application  
 
In Docket 13-0446, an application for rehearing was filed by “Pliura Intervenors,” 

who own 19 tracts on the pipeline route.  The application for rehearing was 
supplemented with certain statutory citations in a filing made May 29, 2014.  
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In their rehearing application, Pliura Intervenors repeat or restate earlier 
arguments regarding the reasonableness of Enbridge’s efforts to acquire the easements 
through the negotiation process, and the likelihood of success of future negotiations. 

 
Among other things, Pliura Intervenors also argue that they should be permitted 

to address – on rehearing in Docket 13-0446 -- the issues raised in a “Motion to Reopen 
and Amend Order Concerning Diameter of the Southern Access Extension Pipeline” 
filed by Enbridge on May 19, 2014 in Docket 07-0446.   

 
In its Motion to Reopen Docket 07-0446, Enbridge requests in part that the 

Certificate granted in the Order entered July 8, 2009 be amended to authorize a pipeline 
of “24 inches” rather than a “36-inch pipeline.”  Enbridge also states that the pipeline 
would primarily be used to transport “light crude.”  Enbridge previously anticipated that 
the pipeline would be used to transport “heavy crude.” 

 

Recommendation 
 
It is my recommendation that the Pliura Intervenors’ rehearing application in 

Docket 13-0446 be denied. 
 
As noted above, Pliura Intervenors’ arguments regarding the reasonableness of 

Enbridge’s efforts to acquire the easements through the negotiation process, and the 
status of those negotiations, are largely repetitive of prior arguments that were 
addressed in the Order.    

 
In their rehearing request, Pliura Intervenors also rely in part on Enbridge’s 

“Motion to Reopen and Amend Order Concerning Diameter of the … Pipeline” filed in 
Docket 07-0446.  In that motion, Enbridge asks that the Order be amended to authorize 
a pipeline of “24 inches” rather than a “36-inch pipeline.”   

 
Whether Docket 07-0446 will be reopened is not known at this time.  Responses 

to the Enbridge Motion to Reopen are due June 6, followed by replies on June 13.   
Shortly after that, the motion will go before the Commission for action.  Pliura 
Intervenors have stated their intention to file a response “in opposition” to the motion. 

 
If the proceeding in Docket 07-0446 is reopened, it is possible that a party in 

Docket 13-0446 will in turn file a motion seeking a corresponding reopening of Docket 
13-0446.  If such a motion to reopen Docket 13-0446 is filed, it will be put before the 
Commission for action.  

 
I would also note that in their rehearing request in Docket 13-0446, Pliura 

Intervenors do not explain how -- or even allege that -- authorizing a 24-inch pipeline 
would place more burdens on their property than would the currently certificated 36-inch 
pipeline, and they do not seek an opportunity to address that issue on rehearing. 

 
Although not a Section 8-509 case, one of the decisions that address the 

relevance of incremental burdens on landowners is Talty v. Commonwealth Edison 
Company, 38 Ill. App.3d 273 (1976).  There the Appellate Court examined the scope of 
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Commonwealth Edison Company’s (“ComEd”) certificate of convenience and necessity, 
which authorized a 220 kilovolt (“kV”) line, and the easements with affected landowners.  
The Appellate Court upheld the circuit court’s holding that ComEd’s replacement of a 
220kV line with a 345kV line was permissible, over landowners’ objections, observing in 
part that it would “not increase the burden on the underlying estate….”  

 
The 20-day deadline for action on the rehearing application in Docket 13-0446 is 

June 16, 2014. 
 
 

LMJ/js 


