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NOW COME the various landowner and farmer Intervenors in the above-referenced cause who 

throughout these proceedings have been jointly referred to for convenience purposes as “Pliura 

Intervenors”, by and through their attorneys, Thomas J. Pliura, and pursuant to the May 21, 2014 

and June 9, 2014 Rulings of the Hon. Administrative Law Judge, respectfully offers the 

following Response in Opposition to Applicant’s Motion to reopen and Amend Order 

Concerning Diameter of the Southern Access Extension Pipeline.   

Background 

 On August 16, 2007, Applicant filed an Applicant for Certificate in Good Standing 

“authorizing it to construct, operate and maintain approximately 170 miles of new 36-inch liquid 

petroleum pipeline”.  (Application at page 1).  Therein Applicant argued that “[a]ccess to 

Canadian crude via the “Patoka Hub”…is critical to numerous Southern Illinois and Midwestern 

Refineries”.  (Application at page 13)…”However, due to increased demand for Canadian crude 

supplies, as discussed above, demand for transport capacity on such lines to move Canadian oil 

has increased due to capacity restraints on more direct routes despite such relative 

disadvantages….The Expansion Project, which will be integrated into and operated with the 

Enbridge Mainline System, will benefit the petroleum-consuming public in Illinois, the Midwest 

and PADD II region, and other U.S. market areas by increasing the ability of Enbridge to deliver 

more Canadian crude to American refiners.”  (Application at page 14). 

 Application’s assertions were clear.  The proposed project was a 36-inch diameter 

pipeline that would transport Canadian heavy crude to Midwest refineries that had been retooled 

to accept the product.  The project was NEVER represented as anything else.   

 The application drew substantial, if not unprecedented, opposition from landowners and 

other individuals and groups. After multiple evidentiary submissions both for and against the 
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project and lengthy evidentiary hearings, the Commission issued a Final Order granting a 

Certificate in Good standing to construct, operate and maintain the proposed 36 inch diameter 

pipeline.   

Pliura Intervenors timely appealed that decision to the 4
th

 District Appellate Court.  On 

October 25, 2010, the Appellate Court affirmed the Certificate, holding, 

 …the evidence presented regarding public convenience and necessity concerned (1) the 

location of the pipeline extension, (2) the additional oil capacity that pipeline extension 

would transport, (3) the destination of the oil to a major hub within Illinois for further 

travel throughout the United States, (4) current market factors affecting the stability of 

alternate sources of oil, (5) projections of increased oil demands, (6) increased revenues 

for local economies, and (7) increased market competition resulting in lower prices for 

petroleum-based products. 

 

Accordingly, we conclude that the Commission's determination that the pipeline 

extension would benefit Illinois citizens either directly or indirectly was supported by 

more than a mere scintilla of evidence.  Pliura Intervenors v. Ill. Commerce Comm'n, 405 

Ill. App. 3d 199, 942 N.E.2d 576 (4
th

 Dist., 2010).   

 

Though the Applicant had requested Eminent Domain authority, the Commission denied 

the request, but granted Applicant the opportunity to file another application seeking such 

authority should landowner negotiations reach an impasse.   

Then, without notice to the Commission, the parties or the affected landowners, 

Applicant abruptly shelved the project.  Pipe yards once brimming with 36-inch diameter pipe 

were emptied, right of way negotiations went silent, and construction activities ceased.  

Applicant now explains in its motion that “dramatic developments in the national economy –

often referred to as the “Great Recession” – had severely impacted the nation’s economy and 

concomitantly the North American energy market and the derivative demand for transportation 

of crude oil by common-carrier pipelines”.  (Motion at page 3).  In other words, the project 

proposed in Application 07-0446 was no longer commercial viable.  Then, when the world 

markets rebounded somewhat in 2012, Applicant apparently hatched a new plan.  The 07-0446 
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project was still not going to be commercially viable but they could proceed instead with a new 

project; a 24-inch diameter pipeline that would transport light oil from the Bakken formations in 

North Dakota to the Patoka hub and onward.  So, armed with this new business plan, Applicant 

resumed its right of way discussions, restocked its pipe yards with 24-inch pipe, and started up 

the construction of the new project.  At no time, though, did Applicant ever seek a new 

Certificate.  What Applicant did do, however, is file an Application (docketed as 13-0446) 

seeking Eminent Domain authority. Even then, knowing it had materially changed the project, 

Applicant concealed the true nature of the project and persisted in suggesting it was building a 

36-inch pipeline to transport Canadian heavy crude.   

Many Pliura Intervenors from the 07-0446 proceedings intervened in the new 13-0446 

proceeding and attempted to draw the Commission’s attention to the fact that the Applicant had 

materially changed the proposed project.  However, Pliura Intervenors were barred in those 

proceedings from challenging anything other than whether Eminent Domain authority was 

appropriate in the face of impasse following good faith negotiations.  Finally, almost 

immediately after receiving a favorable final order in 13-0446, Applicant publically admitted it 

had materially altered the proposed project and filed the instant motion.   

Issues 

 Pliura Intervenors respectfully oppose Applicant’s motion on several grounds.  Firstly, 

the Commission has no authority to grant such a motion.  There is no statutory provision 

granting the Commission authority to approve a post-certificate material alteration in the project.  

And there is good reason for this lack of authority.  To do so would be to allow a final order that 

lacks applicable evidentiary support.  Applicant’s “bait and switch” results in the approval of one 

project based upon certain evidence, but the completion of a materially different project for 
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which no evidence was submitted.  Such a proceeding is contrary to the fundamental nature, 

purpose and authority of the Commission.     Secondly, Applicant admits that it voluntarily 

abandoned this project in 2009 following a global economic downturn. A failure to commence 

construction within a reasonable time voids the Certificate. Applicant has still not commenced 

construction of the approved project (a 36-inch diameter pipeline to transport heavy crude).  The 

prior Certificate has been forfeited.  Additionally, and perhaps most importantly, by changing the 

capacity of the pipeline, the operating pressures, the intended product, and the destination of the 

product, Applicant has nullified all of the prior evidence taken herein as to Applicant Fitness and 

Public Convenience and Necessity.   Any decision of the Commission without supporting 

evidence on safety and public benefit is a nullity.  Unless we start again from square one with an 

entirely new evidentiary proceeding, any amended order of the Commission would be arbitrary 

and capricious and could not stand.  Finally, without another evidentiary proceeding, the 

Landowners will be deprived of their due process rights to contest Applicant fitness public 

convenience and necessity of this new project.  Each of these points is addressed in more detail 

below.     

1.  The Commission Lacks Jurisdiction to grant relief requested. 

Applicant’s only citations to the Commission’s authority for the relief it seeks are 220 ILCS 

5/10-113 and 220 ILCS 5/8-503.   

Section 10-113 is a familiar one.  It provides for rehearing of a final order; a jurisdictional 

prerequisite to a court appeal.  When read out of context, as Applicant apparently urges, it 

suggests that the Commission has the authority, at any time, to amend a final order.  Of course, 

the statute makes no mention whatsoever of an Applicant’s right to seek amendment.  More 

importantly, the statutes cannot be read to grant the Commission the authority to materially alter 
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a final order by entering new findings inconsistent with the evidence previously considered.  

Such an interpretation would render meaningless any requirement that the Commission’s orders 

must be supported by the evidence.   

Section 8-503 is even less relevant in that it requires an evidentiary hearing before any 

Commission action authorized by that section.  The Commission therefore cannot grant the 

amendment sought by Applicant without a full evidentiary hearing.  In practical effect, Section 

8-503 requires us to return to square one. 

However, should the Commission grant the motion without evidentiary hearing, the law is 

clear.   A valid order of the Commerce Commission, under the Commerce Commission Act, 

must contain a finding of fact after hearing and investigation, upon which the order is founded, 

and unless there is such finding in the record, the order is void. Chicago R. Co. v. Commerce 

Com. 336 Ill. 51, 167 N.E. 840 (1929).   

2. Reduction in Capacity and Substitution of Product nullifies all prior evidence of public 

convenience and necessity. 

In order to meet its statutory obligation to only enter orders supported by the evidentiary 

record, Applicant must submit evidence as to public convenience and necessity.  But every scrap 

of evidence submitted in 07-0446 related to the original proposal; a 36-inch diameter pipeline to 

carry 400,000 BPD of Canadian heavy crude to refiners retooled specifically to handle this 

product.  Pliura Intervenors disputed the evidence, suggesting that Applicant’s experts had 

double-counted and exaggerated consumer benefits, that relieving the alleged capacity pressures 

for Canadian heavy crude would increase its artificially depressed prices, and that the project 

provided no discrete benefit to Illinois consumers.  The Commission disagreed and the Appellate 

Court affirmed the order based upon Applicant’s evidence of, among other issues, the additional 
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oil capacity that pipeline extension would transport, the destination of the oil to a major hub 

within Illinois for further travel throughout the United States, current market factors affecting the 

stability of alternate sources of oil, projections of increased oil demands, increased revenues for 

local economies, and increased market competition resulting in lower prices for petroleum-based 

products.   Pliura Intervenors v. Ill. Commerce Comm'n, 405 Ill. App. 3d at 209.   Applicant now 

seeks to change the capacity of the pipeline to a lower BPD capacity.  This means that all of its 

testimony, based upon the higher capacity, is inflated and the findings of the Appellate Court 

nullified.    

Further, the Commission has no testimony upon which to base any adjusted figures.  Worse 

yet, Applicant no longer proposes to transport Canadian heavy crude.  The primary purpose of 

the new pipeline is to transport light crude from the Bakken formations of North Dakota. There 

is not one scintilla of evidence in this record as to any public convenience and necessity related 

to the delivery of 300,000 BPD of Bakken light oil.  Any order authoring the amendment sought 

would be entirely arbitrary and therefore void. 

3. Material changes in pipe diameter, operating pressure, and product nullifies all prior 

evidence of Applicant fitness with respect to safety.     

Similarly, the change in diameter and product means a change in operating pressures and a 

change in the evidence related to safety.   Obviously, pipeline safety is a tremendous issue and 

one that Applicant undoubtedly does not wish to revisit here following its disastrous 2010 spill in 

Michigan, as well as other major accidents.  Whether transportation of 300,000 BPD of Bakken 

Light Oil is safer or less safe than the transportation of 400,000 BPD of Canadian heavy crude is 

entirely a matter of speculation since there is no evidence of record on the subject.  Similar, 

whether this pipe line will operate at higher or lower pressure, and whether this is more safe or 
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less safe is again a matter of speculation.  There is no evidence in the record upon which the 

Commission can find Applicant is fit from a safety perspective, since no such evidence 

applicable to this project was introduced.  And Applicant cannot simply throw together a self-

serving affidavit because the Intervenors are entitled to substantive due process in challenging 

any such assertions.    

4. Requested relief would deprive Landowners of substantive due process. 

If Applicant is permitted via a motion under Section 10-113 to substantively change the very 

nature of this project, Pliura Intervenors will be stripped of their substantive due process rights.  

It is inarguable, of course, that Pliura Intervenors have the right to challenge Applicant’s fitness 

and to challenge the Applicant’s assertions with respect to Public Convenience and Necessity.  

But Applicant has pulled a bait and switch.   And given Applicant’s lack of candor throughout 

these proceedings, it may be worse than we already know.  Newly surfaced reports suggest that 

the real plan here is to re-export light oil to China, Europe and other markets.  See the most 

recent Reuters article of April 4, 2014 attached hereto and incorporated herein as Exhibit A, 

where it is credibly reported that Enbridge admits its intention to export product from Canada, 

through the United States and then on to other nations. This, of course, does not constitute a 

public benefit to anyone in Illinois or the U.S., for that matter.   The countries benefitting from 

this pipeline include China and those other nations who receive the product as it is unloaded off 

the supertankers.   

Even under the wildest stretch of one’s imagination, it is difficult to conceive a plausible, 

straight-faced argument as to how this constitutes a public use, or benefit.  Pliura Intervenors 

object and argue applicant’s project does not constitute a public use or benefit. Certainly the 

project is not intended to be, nor will it in fact be, a project primarily to benefit the Illinois or 
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U.S. public in any way, shape or form.  Even if it were (which it is not) there was never any 

evidence introduced as to how re-exporting light crude to China provides a domestic public 

benefit.   Pliura Intervenors were barred from presenting any evidence of this nature in 13-0446 

and could not have presented any evidence of this nature in 07-0446 because that was not what 

was proposed at that time. If Applicant’s motion is granted, Pliura Intervenors will never have 

had the opportunity to challenge the Application.   

5. The Certificate has expired. 

 

Finally, there is an unresolved issue as to whether Applicant can amend the Certificate in 

Good Standing granted in 07-0446 where the Certificate of Public Convenience and Necessity 

has now expired.   

Section 15-401, under which the Applicant was granted the original Certificate in Good 

Standing in 07-0446 states, in pertinent part,   

Sec. 15-401.  Licensing. (a) No person shall operate as a common carrier by pipeline 

unless the person possesses a certificate in good standing authorizing it to operate as a 

common carrier by pipeline. No person shall begin or continue construction of a pipeline or 

other facility, other than the repair or replacement of an existing pipeline or facility, for use 

in operations as a common carrier by pipeline unless the person possesses a certificate in 

good standing. 

(b)  Requirements for issuance.  The Commission, after a hearing, shall grant an 

application for a certificate authorizing operations as a common carrier by pipeline, in whole 

or in part, to the extent that it finds that the application was properly filed; a public need for 

the service exists; the applicant is fit, willing, and able to provide the service in compliance 

with this Act, Commission regulations, and orders; and the public convenience and necessity 

requires issuance of the certificate. … 220 ILCS 5/15-401 

 

Turning then to Section 8-406, we find additional statutory requirements with respect to a 

certificate of public convenience and necessity.  Most relevant to the instant proceeding is 

subsection (f), which states,  
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(f)  Such certificates may be altered or modified by the Commission, upon its own motion 

or upon application by the person or corporation affected. Unless exercised within a period 

of 2 years from the grant thereof authority conferred by a certificate of convenience 

and necessity issued by the Commission shall be null and void. 

 

No certificate of public convenience and necessity shall be construed as granting a 

monopoly or an exclusive privilege, immunity or franchise. (emphasis added) 220 ILCS 5/8-

406(f).  

 

Read together, the Certificate of Good standing issued under 15-401 required a certificate of 

public convenience and necessity.  Under Section 8-406(f), that certificate of public convenience 

and necessity was only valid for two years.  Once two years passed without commencement of 

the project, that public convenience and necessity determination expired and therefore so did the 

Certificate in Good Standing.     

The Certificate in Good Standing, with its integral certificate of public convenience and 

necessity, was issued by the Commission on July 8, 2009.  By Applicant’s own admission, this 

project was suspended in 2009 due to the “Great Recession” (Motion at page 3) and was not 

taken up again, even in the materially altered form, until sometime in 2012.  Thus, Applicant’s 

own motion verifies that it did not exercise the certificate of public convenience and necessity 

within a period of two years from when it was granted on July 8, 2009.   The Certificate cannot 

now be amended because it is “null and void”.  

Conclusion 

By reason of the forgoing, Pliura Intervenors respectfully urge the Illinois Commerce 

Commission to deny and dismiss Applicant’s Motion to Reopen and Amend Order Concerning 

Diameter of the Southern Access Extension Pipeline.  In the alternative, Pliura Intervenors 

respectfully request the honorable Commerce Commission to a) vacate as moot its Final Order in 

07-0446, b) strike the evidentiary record taken and heard therein, c) direct the Applicant to file 
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an amended Application reflecting the project it actually seeks to construct (assuming Applicant 

wishes to proceed)  and d) set the matter for a new evidentiary hearing on all issues.   

Respectfully submitted this 12th day of June, 2014 

 

 

       s/THOMAS J. PLIURA, M.D., J.D. 

       Thomas J. Pliura, 

       Attorney for “Pliura Intervenors” 
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PROOF OF SERVICE 

 

 The undersigned certifies that on this 12th day of June, he served a copy of the foregoing 

document together with copies of each Petition to Intervene upon the individuals on the attached 

service list, by electronic mail. 

Amy Back & Joel Kanvik 
Enbridge Energy Company, Inc. 
1409 Hammond Ave. 
Superior, WI 54880   
mailto:joel.kanvik@enbridge.com 
 
Bruce Stevenson, Corporate Secretary 
Enbridge Pipelines (Illinois) L.L.C. 
1100 Louisana St., Ste. 3300 
Houston, TX 77002-5217   
mailto:bruce.stevenson@enbridge.com 
 
Gerald Ambrose, Dale E. Thomas 
  & G. Darryl Reed 
Attys. for Petitioner  
Sidley Austin LLP  
One S. Dearborn  
Chicago, IL 60603   
mailto:gambrose@sidley.com 
mailto:dthomas@sidley.com 
mailto:gdreed@sidley.com 
 
Document Processor 
Enbridge Pipelines (Illinois) L.L.C. 
C T Corporation System 
208 S. LaSalle St. 
Chicago, IL 60604   
mailto:Fax: (312) 345-4343 
 
Mark Maple, Case Manager  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:mmaple@icc.illinois.gov 
 
John Feeley 
Office of General Counsel 
Illinois Commerce Commission, 
160 N. LaSalle, Ste. C-800 
Chicago, IL 60601   
mailto:jfeeley@icc.illinois.gov 
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James V. Olivero 
Office of General Counsel  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:jolivero@icc.illinois.gov 
 
Larry Jones 
Administrative Law Judge  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:ljones@icc.illinois.gov 
 
Mercer Turner,  

Law Office of Mercer Turner, P.C.  

202 N. Prospect, Ste. 202  

Bloomington, IL 61701  

E-Mail: mercerturner1@msn.com 

 

 

 

       s/THOMAS J. PLIURA, M.D., J.D. 

Thomas J. Pliura, 

       Attorney for “Pliura Intervenors” 
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