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SUMMARY

Q LINK WIRELESS LLC (“Q LINK”), through its undersigned attorneys and under

Section 200.800 of the Commission’s Rules of Practice, 83 Ill. Admin. Code Part 200.800, files

this Reply Brief in support of its petition to the Illinois Commerce Commission (“Commission”)

to be designated as an Eligible Telecommunications Carrier (“ETC”) in Illinois for the limited

purpose of receiving federal Universal Service Funds under Section 214(e)(2) of the

Telecommunications Act, responding to the Initial Brief of the Staff of the Illinois Commerce

Commission (“Staff Opening Brief”). The evidentiary record in this proceeding demonstrates

that Q LINK is qualified and that the Commission should designate Q LINK as an ETC provider

in Illinois in the service area identified in Q LINK Exhibit 2.1.

INTRODUCTION

The Commission should adopt the requirements from the ETC Designation Order1 (as

amended by the Lifeline Reform Order),2 and find that the evidentiary record in this proceeding

demonstrates that Q LINK is qualified and should be designated as an ETC provider in Illinois

for the limited purpose of receiving federal Universal Service Funds under Section 214(e)(2) of

the Telecommunications Act (the “Act”).

The Commission should not apply Staff’s new proposed ETC designation requirements

to Q LINK in this proceeding. Staff’s Opening Brief, as well as its testimony in this matter,

advance Staff’s attempt to modify the Commission’s current rules and practices for ETC

designation in Illinois. As described below, the attempts are improper, fail to consider the goals

1 In the Matter of Federal-State Joint Board on Universal Service, Dkt. No. 96-45, Report and Order, 20
FCC Rcd. 6371 (rel. Mar. 17, 2005) (“ETC Designation Order”).
2 In the Matter of Lifeline and Link Up Reform and Modernization, Lifeline and Link Up, Federal-State
Joint Board on Universal Service, Advancing Broadband Availability through Digital Literacy Training,
WC Dkt. Nos. 11-42, 03-109, 96-45, 12-23, Report and Order and Further Notice of Proposed
Rulemaking, 27 FCC Rcd. 6656 (rel. Feb. 6, 2012) (“Lifeline Reform Order”).
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of the Lifeline program, misconstrue and ignore federal guidelines and decisions, conflict with

Illinois laws, and have no rational basis for preventing post-ETC designation fraud or abuse

relating to the program (Staff’s purported goal in advancing the new requirements).

The fundamental problem with Staff’s approach is that Staff does not want to expand the

availability of federal Universal Service funds to eligible consumers in Illinois, and sacrifices

these eligible subscribers to advance its own vision of how the FCC should have modeled the

program. In its attempt to advance its new requirements, Staff states that “Q Link claims that

Illinois ETCs ‘are not meeting the Lifeline program’s goal to service all eligible consumers’ in

Illinois, thus implying that the performance goal of the Lifeline program is to achieve full

Lifeline penetration. … Q Link is wrong in claiming that the Lifeline program’s performance

goal is to achieve full Lifeline penetration.” 3

Staff’s understanding of the Lifeline program is wrong, and misstates the stated goals of

the U.S. Congress and Federal Communications Commission (“FCC”) for the Lifeline program

in a transparent attempt to advance its new ETC designation rules relating to post designation

fraud. For clarity, the goal of the Lifeline program is to provide universal service and access to

the telephone and broadband services for all consumers; Lifeline service to low-income

consumer is a fundamental portion of that program. The FCC explained:

In section 254 of the Communications Act of 1934, as added by the
Telecommunications Act of 1996 (1996 Act), Congress instructed the [FCC] and
states to establish universal service support mechanisms with the goal of
ensuring the delivery of affordable telecommunications services to all
Americans, including consumers in high-cost areas, low-income consumers,
eligible schools and libraries, and rural health care providers.4

3 Staff Opening Brief, 103.
4 In the Matters of Federal-State Joint Board on Universal Service Petition for Forbearance from
Enforcement of Sections 54.709 and 54.711 of the Commission’s Rules by Operator Communications,
Inc. d/b/a Oncor Communications, Inc., CC Dkt. No. 96-45, Further Notice of Proposed Rulemaking and
Order, 15 FCC Rcd. 19947 (rel. Oct. 12, 2000), at ¶ 4 (emphasis added).
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And, as FCC Commissioner Mignon L. Clyburn explained, “[t]he Lifeline program has been

instrumental in connecting tens of millions of low-income consumers who couldn't otherwise

afford voice service. . . We also have begun the process to modernize the Lifeline program for

broadband. Not only did we adopt an express goal for the program of ensuring availability of

broadband for all low-income Americans, we also established a Broadband Adoption Pilot

Program to test and determine how the Lifeline program can best be used to increase broadband

adoption among eligible consumers.”5

The Commission has already recognized that it must adopt policies and rules that

promote eligible customers’ access to universal service in a manner that does not stifle

subscribers’ access to universal service funding. In adopting the service quality standards

applicable to wireless ETCs, 83 Ill. Adm. Code Section 736, the Commission recognized that

while the ETC program is voluntary for a carrier, the Commission must continue to advance

policies that provide access to consumers, particularly those with financial needs:

certain areas and customers have not been financially attractive. Thus, universal
service funding is an incentive mechanism - one that benefits not only under-
served areas and customers, but also the entire network of telecommunications
users (who will be able to reach, and be reached by, more people and places) and
carriers (who can offer more comprehensive coverage to all customers).

Our task, then, is to create a regulatory matrix that is sufficiently robust to ensure
service comparability, but not so burdensome as to undermine the incentive that
advances universal service.6

While the Staff’s interest in preventing fraud in the ETC subsidy program is laudable, its

proposed standards for new entrant ETC designees do not prevent fraud and abuse, and are so

5 Prepared remarks of FCC Commissioner Mignon L. Clyburn Current Issues 2012, Public Notice, 2012
WL 846503, *3 (FCC rel. Mar. 12, 2012).
6 In re Service Quality and Customer Protection Applicable to Wireless Carriers, Order, ICC Dkt. 06-
0468 (rel. Apr. 9, 2008).
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“burdensome” they “undermine the incentive that advances universal service” and conflict with

existing Commission orders.

The Lifeline program’s goal of universal service should be paramount in the

Commission’s evaluations of ETC petitions.7 Because Staff fails to consider this paramount goal,

and advances numerous new ETC threshold requirements that are contrary to the program’s goal,

the Commission should decline to apply Staff’s proposed new ETC designation rules in this

proceeding.

ARGUMENT

I. STAFF’S ATTEMPT TO MODIFY ILLINOIS ETC REQUIREMENTS
THROUGH TESTIMONY SHOULD BE REJECTED BY THE COMMISSION

A. Staff fails to carry its Burden of Demonstrating that the Commission should
Adopt New ETC Standards

While Q LINK bears the burden of proof to demonstrate that it meets the minimum FCC

and Commission requirements to be designated as an ETC in Illinois,8 Staff incorrectly states the

standard for that burden, and incorrectly states that the Q LINK has the burden for all purposes in

this proceeding.

First, Staff is incorrect in its assertion that an ETC applicant must put forth “compelling

evidence” in support of its petition.9 Notably, Staff cites to no authority that “compelling

evidence” must be put forth. Instead, all that is required is a demonstration that the applicant

7 Other secondary goals of preventing fraud and abuse and minimizing the contribution burden should be
considered only in the context of the Congressional goal of universal service.
8 In re American Broadband and Telecommunications Company Petition for Limited Designation as a
Wireless Eligible Telecommunications Carrier, Order, ICC Dkt. No. 12-0680 (rel. Feb. 5, 2014)
(“American Broadband ETC Order”); see also ETC Designation Order, ¶44.
9 Staff Initial Brief, 2 (stating “Q LINK bears the burden to provide the Commission with compelling
evidence in support of its petition …”) (emphasis added).



Page 5

meets the minimum requirements to be designated an ETC provider.10 Further, many of the

minimum requirements only mandate that the applicant “certify” its intent to comply with the

requirement. Thus, for example, to the extent the Commission applies portions of Section 54.202

of the FCC’s rules, an applicant need only “certify that it will comply with the service

requirements applicable to the support that it receives.”11 Consequently, for certain requirements,

only a written certification – not a current business study – is all that is required to satisfy an

ETC applicant’s burden that it meets the minimum FCC and Commission requirements to be

designated as an ETC.

Second, under well-established case law, Staff has the burden to demonstrate that its new

rules are required. See, e.g., 2 Am. Jur. 2d Administrative Law § 354 (“Under both federal and

state administrative procedure acts, unless otherwise provided by statute, the proponent of a rule

or order has the burden of proof”); Assure Competitive Transp., Inc. v. U.S., 629 F.2d 467, 477

(7th Cir. 1980) (“Except as otherwise provided by statute, the proponent of a rule or order has the

burden of proof”); Illinois Commerce Commission on its Own Motion v. Commonwealth Edison

Co., ICC Dkt. 92-0303, Order (rel. Sept. 7, 1994) (Commissioner Williams, dissenting) (“those

who seek to change long-standing Commission regulation also must carry the burden of

justifying the requested change….”). As demonstrated in the Q LINK’s Opening Brief,12 the

Commission has repeatedly adopted the federal guidelines announced in the FCC’s ETC

Designation Order, as amended by the Lifeline Reform Order. However, Staff requests that “the

Commission [ ] perform ETC designation using different standards than it has in the past”

10 See, e.g., supra, fn. 8.
11 47 C.F.R. § 54.202(a)(1)(i); see also Section 214(e)(1) of the Act.
12 Q LINK WIRELESS LLC’s Opening Brief, ICC Dkt. No. 12-0095 (filed May 2, 2014) (“Q LINK
Opening Brief”).
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without evidentiary proof that the new rules are necessary, or would prevent fraud and abuse.13

Staff therefore has the burden of demonstrating a departure from the well-establish Commission

requirements.

Staff has made no evidentiary record (i) why ETC threshold requirements should be

changed generally or (ii) why new ETC threshold requirements should apply against Q LINK

individually. There is much discussion of what the rules should say, but no evidentiary basis to

demonstrate that any of the proposed rules would prevent either fraud and abuse, or somehow

make the federal universal service fund more efficient. Further, there is no evidence that

requiring a company to provide wireless services to end user customers for either six months or

one year (depending on which of the new conflicting conditions is applied) prior to becoming

ETC designated would have any impact on fraud, abuse, or the Universal Service fund.

In its Opening Brief, Staff cites to several generalized concerns, none of which have any

relationship to the rules proposed by Staff or concerns specifically relating to Q LINK. For

example, Staff notes that “the FCC warns companies not to skip income check for ‘Obama

phones’.”14 None of Staff’s new ETC requirements have any relationship to ensuring Lifeline

designated companies do not skip the eligibility portion of the Lifeline application process.

Indeed, if that were really Staff’s concern, Staff’s chosen proposals for addressing this concern

are the least effective method for achieving its goals. Instead, Staff could have proposed a rule

requiring ETC applicants perform mandatory searches in databases identifying the subscribers or

potential subscribers that qualify for eligible low income programs. This proposal would more

effectively address Staff’s concerns. Or, perhaps Staff could have imposed a condition that an

13 Staff Exhibit 1, 15:340-341.
14 Staff Opening Brief, 19.
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ETC post a bond or letter of credit with the Commission to ensure that if fraud and abuse did

occur, there would be sufficient financial resources available from a company to pay an

appropriate fine. Staff did not make these recommendations, which would be more closely

related to its stated concerns. Instead, Staff proposes a series of conditions that cannot be

satisfied in an apparent attempt to block new entrants.

Staff also cites to the Commission’s Initiating Order in the MTI Investigation

Proceeding,15 which related to Staff’s allegation that, among other things, M.T.I. was “making

calls on Lifeline supported wireless phones to provide the erroneous appearance that such phones

are in use by customers.”16 Staff also cites to a number of FCC Citation orders against individual

consumers who apparently obtained multiple Lifeline-supported services from the same ETC

provider (none of which were consumers of Q LINK) and several FCC Consent Decrees and

Notice of Apparent Liability orders relating to the same issue (none of which concerned Q

LINK). However, none of Staff’s new ETC requirements have any relationship to ensuring

Lifeline ETC providers and consumers do not commit fraud or abuse against state and federal

regulators or ensure protections against ETC providers providing duplicate subsidies to a single

household. Indeed, if that were really Staff’s concern, Staff’s chosen proposals for addressing

this concern are the least effective method for achieving its goals. Instead, imposing a condition

that any ETC be required to access the federal NLAD database and state databases for duplicate

15 Staff Opening Brief, 19, citing Illinois Commerce Commission on its Own Motion v. Midwestern
Telecommunications, Incorporated d/b/a M.T.I., ICC Dkt. 12-0021, Instituting Order (“MTI Investigation
Proceeding”) (rel. Jan. 10, 2012).
16 M.T.I. ultimately agreed to cease service in Illinois without admitting any noncompliance or other
wrongdoing. MTI Investigation Proceeding, Final Order (rel. Jun. 27, 2012), 3.
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subscribers would more effectively address Staff’s concern.17 Again, this would be a meaningful

condition imposed on existing and new ETCs, that would actually have the effect of solving

some of the problems identified by Staff; but Staff has instead proposed conditions to block new

entrants.

Consequently, Staff’s sole argument to support its new ETC designation standards boils

down to Staff’s assertion that “verifying ongoing compliance by ETCs can be difficult.”18

However, even this Staff hypothesis is contrary to the evidence in this record, as Staff itself

repeatedly cites to the MTI Investigation Proceedings, which demonstrate Staff’s compliance

enforcement powers and capabilities. And, in any case, post-designation enforcement issues have

no relationship to the numerous new ETC designation requirements (including pre-petition

thresholds) proposed by Staff. For example, there is no relationship between operating in Illinois

for six-months,19 or providing one year of financial information,20 and Staff’s ability to more-

easily ensure compliance with existing regulatory requirements after ETC designation. Indeed,

none of Staff’s new ETC requirements have any relationship to ensuring ETC providers comply

with existing regulations after ETC designation.21

In sum, Staff has introduced no reason why the Commission should discard its well-

established practice of applying the federal guidelines and minimum requirements announced in

the FCC’s ETC Designation Order, as amended by the Lifeline Reform Order. Conclusory

17 In addition, Staff points to its own testimony in this matter as support for its new testimonial
requirements, but these references circularly cite back to the aforementioned FCC statement on income
checks and MTI Investigation Proceeding. Staff Opening Brief, 19, citing Staff Ex. 1.0 at 15 and fn. 29.
18 Staff Opening Brief, 20.
19 Id. at 49-50.
20 Id. at 50.
21 And, Staff acknowledges that previously designated providers will not be subject to any of these new
ETC threshold requirements. Hearing Tr., 122:3-123:13.
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statements about Staff’s concerns and generalized statements about fraud do not justify the so-

called “rigorous upfront” threshold requirements now proposed by Staff. Staff’s proposed new

ETC designation requirements have no rational relationship to Staff’s stated concerns. Therefore,

Staff has failed to carry its burden of demonstrating that the Commission should adopt the new

ETC requirements that Staff attempts to promulgate through its testimony. See Assure

Competitive Transp., 629 F.2d at 477; Illinois Commerce Commission on its Own Motion v.

Commonwealth Edison Co., ICC Dkt. 92-0303, Order (rel. Sept. 7, 1994) (Commissioner

Williams, dissenting) (“those who seek to change long-standing Commission regulation also

must carry the burden of justifying the requested change….”).

B. Staff’s Attempt to Craft New ETC Designation Requirements through
Testimony Exceeds the Commission’s Permissible Scope of Authority and
Regulation

Staff’s Opening Brief also fails to justify the scope of its new ETC designation

requirements. While the questionable basis for many of Staff’s specific new ETC petition

requirements is analyzed in greater detail in Section II (below), at a high-level, it is clear that the

new requirements exceed the Commission’s authority and improperly attempt to evade Illinois

rulemaking requirements, as mandated by the Illinois Administrative Procedure Act. The

Commission therefore must reject Staff’s new ETC designation requirements, and adopt the

minimum FCC requirements established in the ETC Designation Order (as amended by the

Lifeline Reform Order), which the Commission has applied against numerous other ETC

designated carriers already in the market.22

22 See In re Cricket Communications, Inc. Application for Designation as an Eligible Telecommunications
Carrier, Order, ICC Dkt. No. 10-0453 (rel. Jul. 11, 2012) (the “Cricket ETC Order”); In re Telrite
Corporation Application for Designation as an Eligible Telecommunications Carrier under the
Telecommunications Act of 1996, Order, ICC Dkt. 10-0512 (rel. May 4, 2011) (“Telrite ETC Order”); In
re i-wireless, LLC d/b/a K-Wireless, LLC d/b/a Access Wireless Application for Designation as an
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1. Staff’s New ETC Requirements Exceed the Commission’s Authority

Adoption of Staff’s new ETC designation requirements would exceed the permissible

scope the Commission’s authority to regulate wireless ETC applicants. Staff’s Opening Brief

repeatedly cites to Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393 (5th Cir. 1999)

for the proposition that the Commission has “wide discretion” to impose new standards on ETC

petitioners.23 However, Staff’s reliance is misplaced, and ignores the clear standards limiting the

Commission’s authority to impose standards in that case and others. See, e.g., WWC Holding

Co., Inc. v. Sopkin, 488 F.3d 1262, 1272 (10th Cir. 2007).

The Texas PUC case does not hold that the Commission may impose any requirements

on ETC applicants, as Staff implies. Indeed, the case’s holding is quite limited, stating that the

Court reverses “the [FCC’s] blanket prohibition on additional eligibility requirements for carriers

receiving high-cost support.” Texas PUC, 183 F.3d at 409. Therefore, on its face, the Texas PUC

holding is irrelevant because (1) Q LINK’s petition does not seek high-cost support and (2) Q

LINK is not arguing that the Commission has no authority to impose any designation

requirement on ETC applicants because the FCC preempts – in a blanket fashion – the

Commission’s authority.

However, even if one looks beyond the limited holding in an attempt to draw analogies

from dicta, the court’s analysis in the Texas PUC case does not support Staff’s point. The Texas

PUC court states that its conclusion is founded on the fact that the language of Section 214(e)(2)

of the Act does not address “whether the FCC may prevent state commissions from imposing

Eligible Telecommunications Carrier in the State of Illinois for the Limited Purpose of Offering Lifeline
Service to Qualified Households, Order, Dkt. ICC 11-0073 (rel. Apr. 15, 2011) (the “i-wireless ETC
Order”).
23 Staff Opening Brief, 6, 7, 18, 21.
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additional criteria on eligible carriers … [and, consequently] the FCC erred by prohibiting the

states from imposing additional eligibility requirements on carriers otherwise eligible to receive

federal universal service support.” Id. at 418. But, the Court makes clear that some state

restrictions are impermissible:

To be sure, if a state commission imposed such onerous eligibility requirements
that no otherwise eligible carrier could receive designation, that state commission
would probably run afoul of § 214(e)(2)’s mandate to “designate” a carrier or
“designate more than one carrier.”

Id. at 418, fn. 31. Further, the Court bolsters its findings by reference to “the states’ historical

role in ensuring service quality standards for local service.” Id. at 418. Therefore, based on the

court’s analysis, it is clear that the Texas PUC case findings stand for the proposition that (1) the

FCC may not preempt state communication ETC designation requirements by imposing blanket

restrictions, and (2) state commissions may not impose so many new eligibility standards so as to

effectively reject all ETC petitioners.

Staff’s new ETC designation requirements run afoul of the restrictions detailed by the

Texas PUC findings. First, as detailed in Q LINK’s Opening Brief, FCC decisions are quite clear

that, while state commissions are not bound by the FCC guidelines when they evaluate ETC

applications,24 a state commission may only impose new requirements that are “competitively

neutral requirements that do not regulate rates or entry” for wireless and CMRS providers.25

Indeed, the FCC has repeatedly stated that a state commission’s ETC requirements must be

imposed “in a manner that is consistent with the principle that universal service support

mechanisms and rules be competitively neutral.”26 Unlike the restrictions in the Texas PUC case,

24 ETC Designation Order, ¶¶ 58-64.
25 Id. at ¶ 31.
26 Id. at ¶ 19 (emphasis added), see also ¶¶40-44, ¶60.
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the FCC is not imposing a blanket restriction prohibiting all state commission restrictions for

ETC designation. Instead, the FCC’s requirement allows state restrictions as long as they are

competitively neutral. Staff’s new ETC requirements violate this requirement because they are

not competitively neutral; in point of fact, Staff squarely states that it has no intention of

imposing its additional requirements on existing ETC providers in a competitively neutral way,

or even in a competitively neutral way among new ETC applicants.27 Therefore, Staff’s reference

to the Texas PUC case does not justify Staff’s disregard for FCC decisions finding that state

commissions must impose competitively neutral ETC designation restrictions.

Second, Staff’s new ETC designation requirements fall within the Texas PUC case’s

categorization of state commission actions which are expressly not permissible. Staff’s new ETC

designation requirements have effectively barred entry to the Lifeline-subsidized Illinois wireless

market. Since 2012 and Staff’s imposition of its new requirements,28 no ETC applicant has met

the new ETC threshold requirements for designation in Illinois.29 Moreover, if applied to other

existing applicants, Staff’s proposed conditions would continue to preclude numerous other

pending ETC applications. Therefore, Staff’s standards are so onerous that they violate the

requirements of Section 214(e)(2) even under the case law relied upon by Staff. See Texas PUC,

183 F.3d at 418, fn. 31.

Later cases also affirm that the Commission does not have unencumbered authority with

respect to its regulation of ETC designation. For example, the WWC Holding Co., Inc. v. Sopkin,

27 See supra, fn. 21.
28 See Staff Opening Brief, 22, 36.
29 The only ETC applicant who has been designated in Illinois since 2012 was required to agree to a
lengthy set of Stipulation conditions based on a negotiation that imposed only some of Staff’s new ETC
designation requirements. See American Broadband Order (incorporating the conditions of a Joint
Stipulation, dated October 22, 2013). No Commission proceeding has adopted Staff’s proposed ETC
designation requirements.
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488 F.3d 1262 (10th Cir. 2007) case explicitly found “that states have authority under the

Telecommunications Act to adopt their own universal services standard and create funding

mechanisms sufficient to support those standards, as long as the standards are not inconsistent

with the FCC’s rules, and as long as the state program does not burden the federal program.”

WWC Holding, 488 F.3d at 1271 (emphasis added). The Court further found that, with respect to

wireless services, Congress created Section 332(c)(3)(A) to “preempt state rate and entry

regulation of all commercial mobile services”,30 while at the same time permitting a state to

regulate the “other terms and conditions” of a mobile service provider. Id. at 1272.

Consequently, the Court concluded that a state commission’s regulations will be preempted

under Section 332(c)(3)(A) of the Act if the carrier “demonstrate[s] that a state’s requirements

effectively regulate rates or are so onerous as to constitute a barrier to entry.” Id.

Here, Staff’s “rigorous upfront” threshold ETC requirements have proven to be a barrier

to entry to the ETC market in Illinois, and an attempt to regulate wireless ETC providers rates in

violation of Section 332(c)(3)(A). As stated above, since 2012 and Staff’s imposition of its new

requirements,31 no ETC applicant has met the new ETC threshold requirements for designation

in Illinois. Further, as described in further detail in Q LINK’s Opening Brief, Staff’s proposed

Section 214(e)(2) public interest analysis attempts to regulate wireless Lifeline providers’ rates

because Staff insists that an ETC applicant must demonstrate concrete “benefits to consumers

that are currently unavailable in the marketplace” looking only at the number of voice minutes

30 WWC Holding, 488 F.3d at 1271-72, citing H. Rpt. No. 103-111, at 260 (1993), reprinted in 1993
U.S.C.C.A.N. 378, 587 (emphasis added).
31 See Staff Initial Brief, 22, 36.
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and voice rate plans offered.32 Indeed, Staff expressly calls for “free prepaid wireless options

with 250 or more minutes” as a way to satisfy the Section 214(e)(2) public interest analysis.33

These actions exceed the Commission’s “historical role in ensuring service quality standards for

local service,” and instead attempt to regulate the rates and market entry of Lifeline-subsidized

wireless services in Illinois. And, during the period in which Staff has attempted to enforce its

proposed new ETC designation requirements, the number of Lifeline eligible households

receiving subsidies has decreased.34 In effect, Staff’s new ETC designation requirements have

thwarted the goal of the Lifeline program by denying these households access to additional ETC

providers.

Staff’s new ETC designation requirements are impermissible and exceed the scope of the

Commission’s authority. Staff’s new ETC designation requirements have effectively blocked all

ETC applicants from providing Lifeline-subsidized services to Illinois consumers, while at the

same time, attempt to regulate wireless providers Lifeline-subsidized service rates as a condition

of market entry. Therefore, Staff’s proposed ETC designation requirements violate both FCC

direction that ETC designation requirements should be competitively neutral and the express

provisions of Section 332(c)(3)(A) of the Act. The Commission should decline to adopt Staff’s

proposed ETC designation requirements as beyond the Commission’s authority.

32 Staff Exhibit 2, 58:1291-1292; see also Staff Exhibit 2, 59:1298-1322 (arguing that only supported
services should be permitted in the Section 214(e)(2) public interest analysis).
33 Staff Opening Brief, 85.
34 Q LINK Exhibit 3.1.
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2. Staff’s New ETC Requirements are subject to the Illinois
Administrative Procedure Act and Rulemaking Requirements

Staff’s attempt to impose generally applicable rules through testimonial evidence

submissions also violates the Illinois Administrative Procedure Act and the Commission’s

rulemaking duties.

The Commission is subject to the provisions of the Illinois Administrative Procedure Act.

See, e.g, Illinois Telephone Ass’n Petition for an order amending General order 160, Revised,

ICC Dkt. No. 83-0017 (rel. Sept. 26, 1984) (“The Illinois Administrative Procedure Act does not

distinguish between ‘interpretative’ and ‘legislative’ rules… State agencies [are] not permitted to

circumvent or be subject to less stringent requirements than those included in the Illinois

Administrative Procedure Act by characterizing agency polices as ‘interpretive rules,’

‘guidelines,’ or ‘advisory’ in nature”). Section 1-70 of the Illinois Administrative Procedure Act

defines “rule” as follows:

“Rule” means each agency statement of general applicability that implements,
applies, interprets, or prescribes law or policy, but does not include (i) statements
concerning only the internal management of an agency and not affecting private
rights or procedures available to persons or entities outside the agency, (ii)
informal advisory rulings issued under Section 5-150, (iii) intra-agency
memoranda, (iv) the prescription of standardized forms…

5 ILCS 100/1-70. The purpose of the requirement that rules be adopted, rather than ad hoc

policy statements, is to ensure that rules are applied in a competitively neutral manner.35

Staff’s new ETC designation requirements fall within this definition. Staff’s Opening

Brief makes clear that its new ETC designation requirements are a statement of general

35 See, e.g., U.S. v. Utesch, 596 F.3d 302, 307(6th Cir. 2010) (APA rulemaking requirements “ensure fair
treatment for persons to be affected by regulations.”)
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applicability which Staff has asserted in all ETC applicant proceedings since 2012.36 Further,

Staff’s new ETC designation requirements unambiguously prescribe mandatory policy,

providing policy interpretations and mandatory threshold application requirements based on

Staff’s policy interpretations.37 Staff’s new ETC designation requirements are therefore a “rule”

subject to the mandatory rulemaking provisions of the Illinois Administrative Procedures Act

unless some exception is found.

Certain agency actions are specifically excluded from the “rule” definition, including:

“statements concerning only the internal management of the agency and not affecting private

rights or procedures available to persons or entities outside the agency” and “informal advisory

rulings issued under Section 5-150.”38 See 5 ILCS 100/1-70. However, no exception of the

definition of “rule” is found here. The new ETC requirements do not fall within the exception for

statements regarding internal agency management because it imposes obligations on parties

outside the agency. Further, the new ETC requirements are not an “informal advisory ruling

exception” because this exception applies only to requests for declaratory relief seeking an

interpretation of an agency rule. 5 ILCS 100/5-150. No such declaratory relief petition was filed

in this action. Consequently, no exception to the definition of “rule” applies, and Staff’s new

ETC designation requirements are a “rule” subject to the Illinois Administrative Procedure Act’s

rulemaking requirements. See 83 Ill. Adm. Code Part 100 (requiring notice, publication and other

requirements). If the Commission adopts Staff’s new testimonial ETC requirements, it will be an

36 Staff Opening Brief, 22, 36 (stating that Staff has applied these proposed new rules since the Budget
Pre-Pay Docket in 2012).
37 See, e.g., id. at 24-37 (arguing that exchanges should be used exclusively for all ETC petitions); id. at
4142 (arguing that “whole exchanges” must be used to provide supported services); id. at 49-53 (arguing
six or seven new criteria for a technical and financial analysis); id. at 84 (arguing that a new test should be
implemented for the public interest analysis).
38 5 ILCS 100/1-70 contains other inapplicable exceptions to the definition of “rule” as well.
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abuse of discretion and an attempt to circumvent the Illinois Administrative Procedure Act. See

Senn Park Nursing Center v. Miller, 104 Ill. 2d 169, 175-179 (1984) (holding that an

“amendment of procedure was rule within meaning of the state Administrative Procedure Act

and agency thus did not follow proper procedure for adoption of the rule, the rule was invalid”).

The Court in Gonzales-Blanco, M.D. v. Clayton, 110 Ill. App. 3d 197, 198-199 (1st Dist.

1982) faced similar circumstances to those presented in this action and can provide guidance to

the Commission on this point. In Gonzales, an Illinois administrative agency (the Department of

Registration and Education) abruptly imposed new and more stringent rules for school

accreditation after a group of medical students from a Caribbean medical school applied for

certification from the Illinois agency. Gonzales, 110 Ill. App. 3d at 198-199. Like here, the

Illinois agency’s concerns were sparked by anecdotal news reports and generalized concerns

unrelated to the applicants (in Gonzales, the agency’s concerned centered on the quality of the

education at Caribbean medical schools). To address these concerns, the Illinois agency applied

its new standards and practices to deny the group of medical students’ certification. Id. at 200-

201.

The Gonzales court held that the Illinois agency could not abruptly depart from its “old

rule and the practice employed by the” agency to deny certification to the applicants. Id. at 205.

In so finding, the Court held that, “[a]lthough an administrative agency may change its rules and

practices, it may apply its rules retroactively only in the proper cases.” Id. at 204, citing

Cartwright v. Illinois Civil Service Commission, 80 Ill. App. 3d 787, 791-92 (1st Dist. 1980). “In

determining whether an administrative agency may apply its newly adopted regulations

retroactively, this court has outlined several considerations: whether the case is one of first

impression, whether the agency action results in injury or substantial prejudice, whether the
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regulation represents an abrupt departure from well-established practice, the extent to which the

party against whom the new regulation is applied relied on the former regulation and, the degree

of the burden imposed upon that party.” Id. at 204.

Just as in Gonzales, the Commission cannot abruptly change its ETC designation

requirements to deny Q LINK designation based on Staff’s new requirements. In Gonzales, the

agency’s concern was sparked by generalized concerns, similar to the generalized concerns about

fraud and abuse expressed by Staff.39 Moreover, adoption of Staff’s new requirements is one of

a first impression for the Commission. While Staff indicates that it has advanced its new

requirements in several testimonial submissions, none of these recommendations has resulted in

a proposed order or determination by the Commission. Further, adoption of Staff’s new ETC

designation requirements would result in substantial prejudice to Q LINK. The Commission has

never adopted the standards advanced by Staff, and Q LINK applied and proceeded in this action

based on the existing Commission standards. And, as demonstrated in Q LINK’s Opening Brief,

Q LINK meets each of the Commission’s existing requirements that have heretofore been

applied against other ETCs already in the market. If the Commission denies Q LINK designation

based on Staff’s new standards where Q LINK otherwise qualifies for ETC designation,

substantial prejudice to Q LINK will result. Lastly, despite Staff’s assertion that it has advanced

its new ETC designation requirements in its testimony in various proceedings, such submissions

do not result in notice to future ETC applicants.40 If the Commission were to arbitrarily adopt

Staff’s current proposed rules, what is to stop the Commission or Staff from adopting new or

39 Staff Opening Brief, 19-20; see also id. at 21-22 (“waste, fraud and abuse of the federal low income
program, in particular, by prepaid wireless ETCs and customers of prepaid wireless ETCs, have come to
the forefront in recent years”).
40 And, as explored in Section I.C., even if Staff’s testimonial submissions in other ETC proceedings
could be construed as notice, Q LINK applied for ETC designation before Staff began asserting its new
ETC requirements in various proceedings.
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different rules, or slightly modified rules in the next round? Staff’s new ETC designation

requirements have not been adopted by the Commission, and Q LINK and other applicants

should not be required to scour various testimonial submissions over several years to determine

what the current standard is for Illinois ETC applications.41

The Commission should not adopt Staff’s new ETC designation requirements in this

proceeding. Staff’s proposed requirements clearly fall within the rulemaking requirements of the

Illinois Administrative Procedure Act. And, Staff’s attempt to abruptly modify the Commission’s

existing practice and rules on ETC designation requirements through testimonial submissions

violates the Commission’s rulemaking duties.

C. Staff’s New Testimonial ETC Requirements are Arbitrary and Capricious

The Commission should further reject adoption of Staff’s new ETC designation

requirements because they are arbitrary and capricious. The Commission may not make modify

its practices or rules in an arbitrary and capricious manner. City of Chicago v. Illinois Commerce

Commission, 133 Ill. App. 3d 435, 440-41 (1985). A court will invalidate an administrative

agency rule or regulation if it is arbitrary, unreasonable or capricious. Waste Mgmt. Co. of

Illinois v. Illinois Pollution Control Bd., 231 Ill. App. 3d 278, 284 (1st Dist. 1992).

An “agency action is arbitrary and capricious if the agency:

(1) relies on factors which the legislature did not intend for the agency to consider;

(2) entirely fails to consider an important aspect of the problem; or

(3) offers an explanation for its decision which runs counter to the evidence
before the agency, or which is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise.”

41 Further, such a requirement would be unduly burdensome and would result in unconstitutionally vague
standards because the statement of each testimonial submission varies based on each separate applicant.
And, even in this docket, Staff’s own statement of the proposed standards has materially changed over the
course of the proceeding. See infra, fn. 110.
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Waste Mgmt. Co., 231 Ill. App. 3d at 285, citing Greer v. Ill. Housing Dev. Auth., 122 Ill.2d 462,

505-06 (1988).

Under these considerations (any one of which is sufficient to find an agency action

arbitrary and capricious), adoption of Staff’s ETC designation requirements by the Commission

would be arbitrary and capricious. First, Staff’s testimony makes plain that its development of its

new ETC designation requirements relies on factors which Congress and the Illinois legislature

did not intend for the Commission to be paramount. Indeed, Staff expressly rejects the

Congressional goal of universal service through the Lifeline and other supported service

programs.42 The paramount goal of the Lifeline program – as directed by Congress – is to

provide universal service and access to the telephone and broadband access for all consumers. 43

The Lifeline Reform Order requires the Commission to advance this goal while safeguard

against fraud and abuse, stating that “we institute the reforms below to ensure that qualifying

low-income consumers can access the voice and broadband networks of this nation to fulfill

Congress’ goal of providing universal service, and the [FCC’s] goal of modernizing the program,

while safeguarding it from waste, fraud, and abuse and constraining the growth of the Fund to

make it more efficient and effective to better serve consumers.”44 Even assuming that Staff’s

objective is to prevent fraud and abuse, Staff’s proposed new ETC designation rules discard the

universal service goal and place fraud prevention as the paramount goal.45 However, Staff’s

42 Staff Opening Brief, 103-104.
43 In the Matters of Federal-State Joint Board on Universal Service Petition for Forbearance from
Enforcement of Sections 54.709 and 54.711 of the commission’s Rules by Operator Communications, Inc.
d/b/a Oncor Communications, Inc., CC Dkt. No. 96-45, Further Notice of Proposed Rulemaking and
Order, 15 FCC Rcd. 19947 (rel. Oct. 12, 2000), at ¶ 4 (emphasis added).
44 Lifeline Reform Order, ¶ 23.
45 Staff Opening Brief, 18-22, 103-104.
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proposed rules have the effect of blocking access to the universal service fund to hundreds of

thousands of eligible subscribers. Neither Congress nor the FCC intended state commissions to

discard the goal of universal service to protect against potential post-designation abuse of the

program.

Second, Staff’s testimony fails to consider the goal of the Lifeline program and squarely

rejects the hundreds of thousands of Illinois consumers who are not served by current ETC

providers. Staff unbelievably ignores the fact that paramount goal of universal service, and the

Lifeline program specifically, is to provide service to low-income consumers.46 Staff rejects

taking this goal into consideration,47 and therefore fails to consider an important aspect of the

Lifeline program. Further, Staff’s policy decisions in developing its new proposed ETC

designation requirements clearly fail to consider the universal service object of the program

based on Staff’s own admission.

Third, as described in greater detail in Section II (below), Staff’s standard making is so

implausible that it cannot be ascribed to a product of agency expertise, but instead appears to be

a series of haphazardly-chosen threshold requirements, with no apparent relationship to the

Commission’s prior standards, Lifeline’s stated goal of universal service, or even the stated

concerns expressed by Staff. For example, Staff chose a requirement that all prospective wireless

ETC providers must provide profitably non-Lifeline services in Illinois for at least six months.

Staff fails to explain why a six-month threshold was chosen rather than 3 months or 9 months or

46 See, e.g., In the Matters of Federal-State Joint Board on Universal Service Petition for Forbearance
from Enforcement of Sections 54.709 and 54.711 of the commission’s Rules by Operator
Communications, Inc. d/b/a Oncor Communications, Inc., CC Dkt. No. 96-45, Further Notice of Proposed
Rulemaking and Order, 15 FCC Rcd. 19947 (rel. Oct. 12, 2000), at ¶ 4 (emphasis added).Prepared
remarks of FCC Commissioner Mignon L. Clyburn Current Issues 2012, Public Notice, 2012 WL
846503, *3 (FCC rel. Mar. 12, 2012).
47 Staff Opening Brief, 103-104.
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one year. Further, Staff fails to explain how providing non-Lifeline services in Illinois will

safeguard against Lifeline program abuses after ETC designation. Staff’s assertion of this

requirement, purportedly to guard against post-designation fraud, strains credibility because none

of the Lifeline compliance provisions that guard against fraud and abuse in the Lifeline program

(such as multiple service in a single eligible household or annual reporting Lifeline reporting

requirements) apply to providers only providing non-Lifeline service. There is simply no rational

basis for Staff to conclude that its new “vigorous upfront” ETC designation requirements will

reduce post-designation abuse of the program. Worse, Staff’s new ETC designation requirements

affirmatively thwart the paramount goal of universal service by effectively preventing new

providers into the Lifeline supported market in Illinois.

Under these considerations (any one of which is sufficient to find an agency action

arbitrary and capricious), adoption of Staff’s ETC designation requirements by the Commission

would be arbitrary and capricious. The Commission therefore should decline to adopt Staff’s

proposed new ETC designation rules because they are arbitrary and capricious.

D. Staff’s New ETC Requirements are Unconstitutionally Vague

Lastly, Staff’s ETC designation requirements are unconstitutionally vague, and should

not be applied to Q LINK in this proceeding. A statute or regulation is unconstitutionally vague

if it fails to give a person of ordinary intelligence fair notice of conduct proscribed or required by

the regulation. Giano v. Senkowski, 54 F.3d 1050, 1057 (2nd Cir. 1995) (emphasis added).

Q LINK did not have notice of Staff’s new ETC designation requirements when it

commenced these proceedings. Staff argues that Q LINK had notice of the new requirements

because Staff has taken similar positions in its filed testimony in ETC proceedings since the
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Budget Prepay ETC proceeding (Docket No. 12-0423) in 2012.48 First, Staff’s proposed

conditions for ETC designation are not evident anywhere in that proceeding. But putting that

aside, even if the Commission looks beyond Staff’s unduly burdensome requirement that each

ETC petitioner is required to scour various Staff testimonial submissions to discover what the

current ETC designation standards are in Illinois, Staff’s position fails to take in account the fact

that Q LINK’s petition for ETC designation was filed in this proceeding before the Budget

PrePay ETC proceeding commenced and before Staff claims to have begun asserting its new

proposed ETC requirements.49 In other words, Staff’s new ETC designation requirements were

unknowable at the time Q LINK commenced this proceeding. It was impossible for Q LINK to

have notice of Staff’s new ETC designation requirements at the time it filed its Application.

Compounding matters, Staff categorically refuses to consider certain evidence during the course

of the proceeding. For example, Staff insists that it will only consider operations in Illinois for

the six-months prior to a petitioner’s initial application and will only consider financial

statements for the year prior to the petitioner’s initial application.50 Because Staff did not begin

asserting its new ETC designation standards until after Q LINK filed its initial Application, it

was impossible for Q LINK to meet Staff’s new requirements in this proceeding. Application of

Staff’s new ETC designation requirements against Q LINK is improper because Q LINK could

not – and did not – have fair notice of the standard before it filed is Application. See Grayned v.

City of Rockford, 408 U.S. 104, 108 (1972); see also Hayes v. New York Attorney Grievance

Committee of the Eight Judicial Dist., 672 F.3d 158, 168-69 (2nd Cir. 2012).

48 Staff Opening Brief, 22, 36.
49 Compare Q LINK’s initial Application, filed on February 3, 2012 to Budget Prepay’s Application, filed
on July 11, 2012 (ICC Dkt. No. 12-0423) (where Staff did not file any testimony) and the June 7, 2013
testimony of Staff filed in the Global Connection ETC Proceeding (ICC Dkt. No. 11-0579).
50 Staff Opening Brief, 49-50.



Page 24

Staff has not met its burden of demonstrating that the Commission should alter its

established practices and rules for ETC designation and apply its new standards against Q LINK.

Therefore, the Commission should not apply Staff’s new ETC designation requirements in this

proceeding and instead, should adopt the standards established in the ETC Designation Order (as

amended by the Lifeline Reform Order), as the Commission has done in applying the standards

to other ETC applicants. As demonstrated in Q LINK’s Opening Brief, Q LINK meets each of

these requirements.

II. Staff’s New Testimonial Requirements Misconstrues the Legal Framework for ETC
Designation in Illinois

Even if the Commission considers Staff’s new ETC designation requirements in this

proceeding (which it should not), many of the assumptions and statements of law upon which

Staff builds its new standards are faulty. Indeed, close examination of the requirements reveal

that Staff’s analysis relies on broad-brush misstatements of the law, ignores FCC guidance, and

makes unsupported assumptions to arrive at its conclusions – and its new proposed mandatory

threshold requirements – that have no rational basis to Staff’s stated concern about post-

designation fraud in the Lifeline program. The Commission should reject each of Staff’s new

proposed ETC designation requirements.

A. Staff’s Misstates Federal Statutory and FCC Requirements for ETC
Designation.

Staff makes several overarching misstatements of the law and assumptions regarding the

federal statutory and FCC requirements for ETC designation, leading it to unjustified

conclusions. The Commission should reject Staff’s re-interpretation of the federal statutory and

FCC requirements, and reject Staff’s faulty proposals for new ETC designation standards that are

derived from these misstatements.
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First, Staff’s statement that, “[w]hen granting a carrier forbearance from the facilities

requirement of Section 214(e)(1), the FCC makes no determination as to whether the carrier

should be designated as an ETC,” is only partially true.51 While it is true that compliance plan

approval by the FCC does not automatically result in federal or state ETC designation for the

carrier,52 the Lifeline Reform Order makes clear that the FCC reviews and approves important

aspects relevant to the state and federal ETC approval processes. Indeed, the Lifeline Reform

Order explicitly states that the FCC must review and approve a carrier’s service offerings and

measures to protect against waste, fraud and abuse:

the carrier must file, and the Bureau must approve, a compliance plan providing
specific information regarding the carrier’s services offerings and outlining the
measures the carrier will take to implement the obligations contained in [the
Lifeline Reform Order] as well as further safeguards against waste, fraud and
abuse the Bureau may deem necessary.53

Consequently, the FCC’s approval of a carrier’s compliance plan necessarily means that the FCC

deems the carrier’s procedures compliant with the federal regulatory requirements relating to

fraud, and deems a carrier’s service offerings sufficient to provide supported services for

Lifeline.

Ignoring this express language in the Lifeline Reform Order, Staff argues that the

Commission should disregard the component parts of the FCC’s compliance plan approval in the

context of an ETC designation proceeding.54 Staff is simply wrong on the law, as the Lifeline

Reform Order plainly states that the FCC approves a carrier’s waste, fraud and abuse procedures

51 Staff Opening Brief, 5, 23.
52 Which makes sense because compliance plans do not encompass state-specific service areas and state
and certain additional federal ETC regulatory requirements.
53 Lifeline Reform Order, ¶ 368 (emphasis added).
54 Staff Opening Brief, 23 (“approval of its Compliance Plan does not mean that Q LINK complies with
any other ETC eligibility requirements”). Tellingly, Staff cites to no authority for its proposition FCC
compliance plan approval does not approve of certain component parts for an ETC applicant.
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and approves the service offerings.55 However, Staff’s new ETC designation requirements go

even further than merely ignoring a carrier’s FCC compliance plan approval. Instead, Staff

attempts to affirmatively regulate rates and market entry for prospective ETC providers by

adopting a Section 54.201(h) technical and financial analysis based heavily on analysis of a

carrier’s non-Lifeline wireless offerings in Illinois, and by requiring an increase in the supported

services (i.e., number of voice minutes) as compared to other ETC providers as a condition to

market entry in the public interest analysis.56 In other words, if a wireless carrier does not offer

non-Lifeline wireless service in Illinois or if a wireless carrier does not operate non-Lifeline

services at a profit in Illinois, it is unlikely that the applicant will meet Staff’s new proposed ETC

designation requirements.57 In addition, according to Staff’s new proposed ETC rules, a

prospective ETC applicant must demonstrate “an incremental (or additional) benefit to

consumers … that is currently unavailable to consumers in the marketplace,”58 but only looking

at the supported services offerings (i.e., wireless voice offerings).59 This requirement can only be

interpreted as a demand for wireless carriers to offer more minutes at lower rates (or free after

discount). Indeed, Staff expressly calls for “free prepaid wireless options with 250 or more

minutes” as a way to satisfy the Section 214(e)(2) public interest analysis.60 In addition, because

a Lifeline provider must offer the same service packages available to its non-Lifeline subscribers,

55 Lifeline Reform Order, ¶ 368.
56 Staff Opening Brief, 49-52, 84; see also Staff Exhibit 2, 61:1346-1349 (“Even if the claim were
supported by concrete evidence, which it is not, it is nonetheless insufficient to establish that its
designation will produce incremental benefits (i.e., benefits not offered by any ETC) from its unsupported
services…”) (emphasis in original).
57 Staff Opening Brief, 49-52.
58 Id. at 84.
59 Staff Exhibit 2, 61:1346-1349.
60 Staff Opening Brief, 85.
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Staff’s proposed rules have a direct impact on non-Lifeline (i.e., non-regulated) prices and

service offerings. Staff’s proposed rules will put the Commission into a position of directly

regulating the prices and services offering of non-Lifeline wireless services, clearly exceeding

the Commission’s authority.

Staff’s proposed requirements also ignore the express findings of Paragraph 50 of the

Lifeline Reform Order, which provides that:

To the extent possible, service standards should be determined by the
communications marketplace. Based on the record, the market is increasing the
number of minutes that pre-paid wireless ETCs are offering. For example,
TracFone initially provided approximately 68 minutes of airtime per month to
subscribers, but due to competition from other providers, it now provides up to
250 minutes a month. As soon as another wireless ETC began offering Lifeline
programs that included 200 free monthly minutes, TacFone reassessed its
offerings and added a new 250 minute calling plan. TracFone notes that within
days of announcing its revised calling plan, competing ETCs increased their
service offerings to include 250 minutes.61

Rather than adopting the FCC’s reasoned findings on ETC market entry, Staff’s proposed ETC

designation rules expressly reject the FCC’s findings by arguing that fewer ETC designees in a

state would benefit consumers.62

Second, as described more fully in Section I.B.1., Staff’s statement that Section 214(e)(2)

of the Act affords the Commission “wide discretion in determining specific factors to be

considered for state commission’s public interest evaluations for ETC designation” is again only

partially true.63 While the Commission has some authority to impose additional ETC designation

requirements, those requirements (1) must be competitively neutral, (2) must not be inconsistent

61 Lifeline Reform Order, ¶ 50 (emphasis added).
62 Staff Opening Brief, 21 (“For example, all else equal, the benefits to consumers from an additional
designation are generally greater when there are few carriers already designated than when there are
numerous carriers already designated.”)
63 Id. at 6; see also id. at 8.
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with the FCC’s rules, (3) must not regulate rates or create market entry barriers for wireless

providers, and (4) must not be so onerous as to make no otherwise eligible carrier could receive

designation.64 Indeed, every authority relied on by Staff recognizes that the Commission’s

authority to impose new ETC designation requirements is not unlimited.65

Further, Staff’s assertion that the Commission has “wide discretion” to impose its new

ETC designation rules conflicts with the established FCC analytical framework, which the FCC

“strongly encourages” state commissions to adopt.66 Specifically, the FCC in its ETC

Designation Order repeatedly encourages state commissions to adopt the minimum ETC

designation standards detailed in the Order. These are the minimum requirements that this

Commission has repeatedly adopted for ETC applications, and which Staff is now attempting to

modify through its testimony.

Despite the FCC’s encouragement that state commissions adopt the FCC’s minimum

ETC designation standards, as explained in greater detail in the remainder of this Section below,

Staff’s new proposed ETC designation requirements conflict with or expressly reject the

following FCC recommendations:

64 Texas PUC, 183 F.3d Id. at 418, fn. 31; WWC Holding, 488 F.3d at 1271; ETC Designation Order, at ¶
19 (emphasis added), see also ¶¶40-44, ¶60.

65 Texas PUC, 183 F.3d Id. at 418, fn. 31 (cautioning state commissions against onerous and market
barrier restrictions); ETC Designation Order, ¶¶ 19, 61 ( where the FCC found that “States that exercise
jurisdiction over ETCs should apply [the Order’s] requirements in a manner that is consistent with
Section 214(e)(2) of the Act” and that state commissions are encouraged “to apply these requirements to
all ETC applicants in a manner that is consistent with the principle that universal service support
mechanisms and rules be competitively neutral.”); In re Federal-State Joint Board on Universal Service,
Petitions for Reconsideration of Virginia Cellular, LLC and Highland Cellular, Inc., Designations as
Eligible Telecommunications Carriers in the Commonwealth of Virginia, CC Dkt. No. 96-45 (rel. Nov.
26, 2012) (“Virginia Cellular/Highland Cellular Recon. Order”), ¶ 14 & fn. 42 (citing to the Commission
balancing the goals of universal service against its pro competitive policies).
66 See, e.g., ETC Designation Order, ¶ 58 (“We encourage state commissions to require all ETC
applicants over which they have jurisdiction to meet the same conditions and to conduct the same public
interest analysis outlined in this Report and Order.”); see also ETC Designation Order, ¶ 41.
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 For the Public Interest Analysis: The ETC Designation Order states “we set forth our
public interest analysis for ETC designations, which includes an examination of (1) the
benefits of increased consumer choice, (2) the impact of the designation on the universal
service fund, and (3) the unique advantages and disadvantages of the competitor's service
offering. We encourage state commissions to require ETC applicants over which they
have jurisdiction to meet these same conditions and to conduct the same public interest
analysis outlined in this Report and Order.” Further, the ETC Designation Order states
“First, the Commission will consider a variety of factors in the overall ETC
determination, including the benefits of increased consumer choice, and the unique
advantages and disadvantages of the competitor's service offering. Second, in areas where
an ETC applicant seeks designation below the study area level of a rural telephone
company, the Commission also will conduct a creamskimming analysis that compares the
population density of each wire center in which the ETC applicant seeks designation
against that of the wire centers in the study area in which the ETC applicant does not seek
designation. Based on this analysis, the Commission will deny designation if it concludes
that the potential for creamskimming is contrary to the public interest. The Commission
plans to use this analysis to review future ETC applications and strongly encourages
state commissions to consider the same factors in their public interest reviews.”67

o Staff’s proposed restrictions seek only to bar entry unless carriers provide an
increasing number of free (after discount) minutes, and do not provide a
framework for the Commission to consider the benefits of increased consumer
choice.

 To Demonstrate An Applicant’s Ability to Provide Supported Services: The ETC
Designation Order states that “we find that an ETC applicant must demonstrate: (1) a
commitment and ability to provide services, including providing service to all customers
within its proposed service area; (2) how it will remain functional in emergency
situations; (3) that it will satisfy consumer protection and service quality standards; …
We also encourage state commissions to apply these requirements to all ETC
applicants over which they exercise jurisdiction.”68

o Staff rejects the FCC’s adoption that an ETC applicant can satisfy this
requirement through stated commitments.

 For ETC Applicants Administrative Requirements and ETC Service Area
Designation: The ETC Designation Order states: “Consistent with USAC's request, we
note that all future ETC designation orders adopted by the Commission will include: (1)
the name of each incumbent LEC study area in which an ETC has been designated; (2) a
clear statement of whether the ETC has been designated in all or part of each incumbent
LEC's study area; and (3) a list of all wire centers in which the ETC has been
designated, using either the wire center's common name or the Common Language

67 ETC Designation Order, ¶¶ 18-19, 41.
68 Id. at ¶ 20.
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Location Identification (CLLI) code… We also encourage state commissions to follow
these procedures in ETC orders they adopt.”69

o Staff’s proposed restrictions conflict with the FCC’s preference to designate ETCs
on a wire center basis.

 For ETC Reporting Requirements: “Every ETC designated by the Commission must
submit the following information on an annual basis [listing reporting requirements] …
We encourage state commissions to adopt these annual reporting requirements.”70

o Staff’s proposes pre-ETC designation reporting requirements would apply only to
companies post-designation and not currently designated ETC providers.

Staff’s new ETC designation requirements substitute Staff’s policy decisions in place of

the FCC’s policy decisions, without any attempt to justify a rationale beyond Staff’s generalized

concern for post-designation fraud in the Lifeline program or concerns about its own ability to

enforce compliance after designation.71 Staff provides no analysis or justification for rejecting

the FCC’s standards established in the ETC Designation Order, and has therefore failed to carry

its burden that the Commission should alter its existing rules and practices.72

Further, Staff’s new ETC designation requirements often take positions directly contrary

to the recommended FCC approach without explanation. For example, the ETC Designation

Order expressly recommends that state commissions use wire center areas to designate ETC

service areas.73 Staff rejects the FCC’s approach and imposes an exchange area requirement

instead.74 While the Commission has some discretion to impose additional ETC designation

69 Id. at ¶ 65.
70 ETC Designation Order, ¶ 71.
71 See, supra, Section I.A.
72 See Gonzales, 110 Ill. App. 3d at 198-199; WWC Holding, 488 F.3d at 1271.
73 ETC Designation Order, ¶65 (“all future ETC designation orders adopted by the Commission will
include … a list of all wire centers in which the ETC has been designated, using either the wire center’s
common name or the Common Language Location Identification (CLLI) code… We also encourage
state commissions to follow these procedures…”).
74 Staff Opening Brief, 24-25.



Page 31

requirements, the Commission does not, and should not, impose requirements that directly

conflict with the detailed FCC guidance based solely on Staff’s generalized concerns about post-

designation “fraud”.75 Instead, the Commission should continue to apply the requirements from

the ETC Designation Order, as modified by the Lifeline Reform Order, as the Commission has

consistently done in prior ETC proceedings.

Third, Staff is incorrect in its conclusion that the Lifeline Reform Order requires ETC

applicants to “make a business case” for ETC designation as part of a Section 54.201(h) / Section

54.202(a)(4)76 financial and technical capabilities analysis.77 The Lifeline Reform Order simply

does not conclude what Staff says it does.

Staff relies on Paragraph 388 of the Lifeline Reform Order to assert that a “business case”

is required. That Paragraph does not provide that an ETC applicant must make a “business case”

to obtain permission to provide Lifeline supported services. Instead, Paragraph 388 of the

Lifeline Reform Order provides factors to analyze whether an ETC applicant is financially and

technically qualified to provide supported services.78 This type of analysis is no different than the

type of factors that the Commission has long applied in determining whether a company has

sufficient “technical, financial and managerial resources and abilities to provide”

telecommunications services, See, e.g. 220 ILCS 5/13-403, or in approving prior wireless ETC

applications.

75 Further, it is unclear to Q LINK how post-designation fraud or compliance enforcement has any
relationship to the Commission’s choice to designate an ETC service area by wire center area, exchange
or ZIP code.
76 The “technical and financial analysis” required for state ETC designations occur under Section
54.201(h) and for federal default-state ETC designations under Section 54.202(a)(4). The operative
language of each rule is the same.
77 Staff Opening Brief, 15.
78 Lifeline Reform Order, ¶ 388.
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Staff rejects the FCC’s recommendation to use these as factors for its Section 54.201(h)

analysis, and instead proposes different bright line thresholds based only loosely on what Staff

terms mere “guidelines” from the FCC.79 However, even if the FCC’s factors are considered

mere “guidelines,” as Staff suggests, none of the FCC’s factors and nothing in the Lifeline

Reform Order require or imply that an ETC applicant must provide a “business case” for its

Lifeline service and offerings Lifeline before being designated in as an ETC. Instead, on their

face, the FCC’s factors merely seek historic facts about an ETC applicant’s provision of Lifeline,

the extent to which that carrier was able to provide Lifeline services and the extent to which that

carrier relied on Lifeline revenue in other states. As described in more detail below, Staff’s

misinterpretation of the Lifeline Reform Order leads it to propose no less than six or seven

Section 54.201(h) threshold requirements.80 The Commission should not apply Staff’s new

proposed Section 54.201(h) standards because they have no foundation in law or rational basis in

preventing post-designation fraud by ETC designees.

The conclusion that Staff is incorrect in asserting a new requirement that ETC applicants

must present a “business case” for their service offerings is bolstered by the FCC’s explanation

of those requirements in the ETC Designation Order. There, the FCC stated that an ETC

applicant can demonstrate adequate financial resources and its ability to offer supported services

“by submitting detailed commitments to build-out facilities, abide by service quality standards,

and provide services throughout its designated service area upon request.”81 This does not state

that an ETC must make a business case to become designated.

79 Staff Exhibit 1, 24:534-544.
80 Staff Opening Brief, 49-52.
81 ETC Designation Order, ¶ 37 (emphasis added).
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Unable to find support in the Lifeline Reform Order for its proposition that a “business

case” analysis must be made for a Section 54.201(h) analysis, Staff resorts to publicly-filed

comments filed in the federal Lifeline docket to support its case. However, even these comments

do not justify Staff’s conclusion that a “business case” is required. For example, the Indiana

Utility Regulatory Commission comments in the Lifeline docket suggest, in passing, that a

currently operating carrier would be less inclined to not comply with regulatory requirements.82

Tellingly, however, the Indiana Utility Regulatory Commission does not impose any such

“business case” analysis for its ETC applicants (nor does the Indiana Utility Regulatory

Commission impose a six-month, in-state operations requirement prior to petitioning for ETC

designation), as demonstrated in recently in the Tempo Telecom ETC Designation Order.83

Staff’s authority for its “business case” requirement is therefore, at best, illusory.

In sum, there is simply no support for Staff’s suggestion that an ETC applicant must

make a business case analysis to demonstrate that it should be permitted entry into the market

under Section 54.201(h).

B. Staff’s Ignores FCC Guidance and summarily rejects the use of Wire Center
Areas for ETC Service Area Designations.

Staff’s new proposed threshold requirements also declare that ETC service areas must

designated using exchange boundaries exclusively – rejecting the use of ZIP codes, wire center

areas and all other geographic designations that the Commission has used recently and in the

82 In the Matter of Lifeline and Link Up Reform and Modernization, Lifeline and Link Up, Federal-State
Joint Board on Universal Service, Lifeline and Link Up, WC Dkt. Nos. 11-42, 03-109, 96-45, Comments
of the Indiana Utility Regulatory Commission Regarding the Lifeline and Link Up NPRM, (filed Apr. 21,
2011).
83 In re Petition of Tempo Telecom LLC for Designation as an Eligible Telecommunications Carrier in
the State of Indiana for the Limited Purpose of offering Lifeline Service to Qualified Households, Order of
the Commission, Cause No. 41052 ETC 70 (Approved Dec. 18, 2013) (“Tempo Telecom ETC
Designation Order”), available at: www.in.gov/iurc/files/41052_70order_121813.pdf
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past, and also rejecting the FCC’s clear recommendation that state commissions should use wire

center areas.84 As further explained in Q LINK’s Opening Brief, the FCC is clear that it

recommends the use of wire center areas for both rural and non-rural areas.85 Staff acknowledges

that the Commission has used wire center areas and ZIP codes to designate ETC service areas

this year and in the past,86 but nevertheless argues that the Commission should now adopt the use

of exchange area boundaries exclusively.87

Staff’s conclusion ignores the clear findings of the FCC which adopt the use of wire

center areas and recommend that state commissions do the same:

Consistent with USAC’s request, we note that all future ETC designation orders
adopted by the Commission will include: (1) the name of each incumbent LEC study
area in which an ETC has been designated; (2) a clear statement of whether the ETC has
been designated in all or part of each incumbent LEC's study area; and (3) a list of all
wire centers in which the ETC has been designated, using either the wire center's
common name or the Common Language Location Identification (CLLI) code… We
also encourage state commissions to follow these procedures in ETC orders they
adopt.88

The ETC Designation Order, FCC decisions and prior Commission decisions permit the use of

wire center areas to designate ETC service areas. The Commission should adopt the ETC

Designation Order’s findings and permit Q LINK to designate its proposed ETC service area by

wire center area.

84 Staff Opening Brief, 24-25.
85 Q LINK Opening Brief, 9-16.
86 Staff Opening Brief, 25-26, citing the Petition of Delta Communications LLC d/b/a Clearwire
Communications (ICC Dkt. No. 09-0107) and Petition of i-wireless LLC d/b/a K-Wireless LLC (ICC
Dkt. No. 11-0073); see also Staff Opening Brief, 34-35 (where Staff admits that USCOC used wire
centers for its ETC designation), citing USCOC of Central Illinois, LLC, Petition to Partially Relinquish
its Designation as an Eligible Telecommunications Carrier under 47 U.S.C. § 214(e)(2), ICC Dkt. No.
13-0480, Order (rel. Jan. 7, 2014) (the “USCOC Petition to Relinquish ETC Order”) (using wire centers
for its ETC relinquishment request).
87 Staff Opening Brief, 26.
88 ETC Designation Order, ¶ 65.
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Arguing that the Commission should reject the FCC’s conclusion and prior Commission

decisions, Staff raises several straw man arguments and misconstrues FCC decisions in an

attempt to justify its new “exchange-only” requirement. None of Staff’s arguments justify its

insistence that only exchanges can or should be used to designate ETC service areas.

First, Staff argues that exchanges “constitute telecommunications industry standard

geographic units that all carriers, not just ILECs, rely upon; e.g., telephone number blocksare

assigned to carriers of all types (ILEC, CLEC, wireless, etc.) by exchange.”89 As explained in Q

LINK’s Opening Brief, that statement is imprecise and irrelevant. While telephone numbers are

assigned to exchanges, telephone numbers are also assigned to specific wire centers and

localities within each exchange.90 The wire center assignment by NANPA is used to assign the

NXX portion of a telephone number (i.e., the NXX in an NPA-NXX assignment).91 In other

words, all carriers in the telecommunications industry “rely upon” the wire centers for their

telephone number assignments. Further, there are numerous “geographic units” which are

common in the telecommunications industry, such a MTAs, LATAs, and rate centers,92 as

examples. However, wire center areas are often the smallest of these commonly known

geographic areas and, by consequence, are more precise than areas that usually cover a larger

geographic region.

89 Staff Opening Brief, 26 (emphasis is original); see also Staff Opening Brief, 29.
90 See CO Code Part 1 Job Aid, at http://www.nanpa.com/number_resource_info/co_codes.html, page 7
(provided by the North American Numbering Plan Administration “NANPA”); see also Q LINK Opening
Brief, 50-51.
91 Id.
92 Staff repeatedly asserts that an “exchange” is the same as a “rate exchange area” or “rate center.” See,
e.g., Staff Opening Brief, 25, fn. 1. That is incorrect. Rate centers are used to define toll calling areas; an
exchange is a geographic areas where all customers within the area receive the same pricing. H. Newton,
Netwon’s Telecom Dictionary, 22nd Updated and Expanded Edition, 2006.
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Second, Staff argues that exchanges should be exclusively used for ETC service area

designations because the Commission controls boundary changes for exchanges,93 but does not

control boundary changes for wire center areas or ZIP codes.94 This is not true. Illinois law

defines an “exchange” as a geographic area “described by the tariff of a telecommunications

carrier providing local exchange service. . . .” 220 ILCS 5/13-209. However, LECs offering

competitive services are no longer required to have tariffs describing their service offerings, and

are therefore not bound to describing or providing services on an “exchange” basis. 220 ILCS

5/13-501, 13-503, 13-505. Therefore, to adopt a geographic area that no longer has relevance to

even Local Exchange Carriers makes no sense. More to the point, Q LINK, a wireless carrier,

should not have its service territory defined by some other LEC’s geographic service areas,

loosely named (but never identified) in a tariff.

In addition, regardless of whether exchange or wire center areas boundaries are changed

by local exchange carriers, or if the Post Office changes a ZIP Code area,95 notice is given to the

industry and the public, and all-affected ETC designee would need to separately petition the

Commission to revise its ETC service area after the announcement. ETC designees are not

parties to exchange area boundary actions before the Commission to the extent there are such

actions. As a result, ETC designees will receive notice of an exchange boundary modification

like all other industry notifications relating to wire center area and ZIP code changes and, if their

93 Staff Opening Brief, 26, citing 83 Ill. Adm. Code 732.711. Q LINK believes that Staff intended to cite
to 83 lll. Adm. Code 730.711, which relate to service standards for local exchange telecommunications
carriers and Commission approval of local exchange carriers’ exchange boundaries.
94 Staff Opening Brief, 24-25.
95 The Post Office provides a grace period and public notice of changes to ZIP code boundaries. See, e.g.,
http://www.zipboundary.com/zipcode_history.html (“Like area codes, ZIP codes are sometimes divided
and changed, especially when a rural area becomes suburban. Typically, the new codes become effective
once announced, and a grace period (e.g., one year) is provided in which the new and old codes are used
concurrently so that partial patrons in the affected area can notify correspondents, order new stationery,
etc.”).
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ETC service area is affected, the ETC designee would be required to petition the Commission to

modify its ETC service area. Third, Staff misconstrues the FCC’s decisions relying on wire

center designation.96 As detailed above, the FCC encourages state commissions to designate

service areas using “a list of all wire centers in which the ETC has been designated, using either

the wire center’s common name or the Common Language Location Identification (CLLI)

code.”97 Further, Paragraph 33 of the Highland ETC Cellular ETC Order squarely finds that: “A

rural telephone company's wire center is an appropriate minimum geographic area for ETC

designation because rural carrier wire centers typically correspond with county and/or town

lines.”98

Staff attempts to discredit this clear statement by arguing that the FCC concluded that

wire centers are “not the exclusive” appropriate minimum geographic area for ETC

designation.”99 However, the FCC clearly requires that all of its designations will use wire center

areas in the future.100 And, in any case, Staff’s argument that the FCC uses wire center areas, just

not exclusively, completely undercuts Staff’s argument that this Commission should exclusively

use exchange areas and not use wire centers. Further, while the FCC’s decision to use wire

centers is not mandatory for the Commission, the FCC expressly recommends that the

96 Staff Opening Brief, 29-32.
97 ETC Designation Order, ¶ 65.
98 In the Matter of Federal-State Joint Board on Universal Service Highland Cellular, Inc. Petition for
Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, CC Dkt. No.
96-45, Memorandum Opinion and Order, 19 FCC Rcd. 6422, ¶ 33 (rel. Apr. 12, 2004) (the “Highland
Cellular ETC Order”) (emphasis added).
99 Staff Opening Brief, 30.
100 ETC Designation Order, ¶ 65 (“we note that all future ETC designation orders adopted by the [FCC]
will include: … (3) a list of all wireless centers in which the ETC has been designated….”) ; see also ¶23
(analyzing an ETC duties for supported services using a “wire center-by-wire center” basis); see also
infra, Section II.D. (examining post Lifeline Reform Order FCC ETC designation cases, each of which
use wire center areas for its ETC service area designation).
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Commission also use wire center areas and adopt the other minimal requirements from the ETC

Designation Order, which as FCC Commissioner Kathleen Q. Abernathy explained, “will

provide for far greater certainty and uniformity by memorializing a comprehensive set of

minimum standards based on input from a broad array of state and federal regulators.”

Consistent with the FCC’s approach, the Commission should permit ETC applicants to

use wire center areas (or any other geographic units larger than wire centers) for its ETC service

area designation, as the ETC applicant sees fit. The Commission should reject Staff’s proposals

to exclusively use exchange areas for ETC service area designation.

C. Staff’s Misstates the Section 214(e)(1) requirement to demonstrate an ability
to provide Supported Services

The Commission should also reject Staff’s approach to Section 214(e)(1) of the Act

requirement that an ETC applicant demonstrate an ability to provide supported services

throughout its proposed ETC service area. Staff argues that a carrier can only demonstrate its

ability to provide supported services under Section 214(e)(1) if the applicant shows that “[i]t has

the capability to provide wireless service throughout an identified exchange, [and] provide[s]

evidence that the wireless coverage … reaches all portions or 100% of the identified

exchange.”101 Staff cites to no authority for its conclusion, and is wrong on the law in at least two

ways.

First, an ETC applicant is not required to demonstrate its ability to provide supported

services in all portions of its designated ETC service area in the application or even on the first

day after its designation, as Staff argues. The ETC applicant is only required to demonstrate a

commitment to provide supported service throughout its designated ETC service area to satisfy

101 Staff Opening Brief, 41.
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that portion of Section 214(e)(1) of the Act. Staff is therefore wrong in concluding that an ETC

applicant must “identify what portion (i.e., percentage) of the exchange is located within the

coverage area and how it will serve the remaining portion of the exchange.”102 Telling, Staff will

apparently accept a mere commitment to advertise throughout its proposed ETC service area (the

second requirement under Section 214(e)(1)),103 but will not accept a commitment to provide

supported services throughout a proposed ETC service area, even though both of these

requirements are mandated using the same language from Section 214(e)(1). It is apparent that

Staff’s refusal to accept a commitment for Section 214(e)(1)(A) but acceptance of a commitment

for Section 214(e)(1)(B) is an overreach by Staff, and is unfounded.

Both the Commission rules and FCC decisions make clear that the ETC applicant is

merely required to commit to providing services throughout its proposed ETC designed service

area. This is a nuanced but important distinction that is ignored by Staff. The ETC Designation

Order could not be more clear on this point: “we require that an ETC applicant make specific

commitments to provide service to requesting customers in the service areas for which it is

designated as an ETC” to satisfy Section 214(e)(1).”104 As a further example, the FCC makes

clear that only a commitment to provide supported services is required when it states that “We

adopt the requirement that an ETC applicant must demonstrate its commitment and ability to

provide supported services throughout the designated service area” by among other things,

“submitting a formal network improvement plan that demonstrates how universal service funds

will be used to improve coverage, signal strength, or capacity that would not otherwise occur …

We encourage states to follow the Joint Board’s proposal that any build-out commitments

102 Staff Opening Brief, 41-42.
103 See Staff Opening Brief, 48.
104 ETC Designation Order, ¶ 22.
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adopted by states ‘be harmonized with any existing policies regarding line extensions and carrier

of last resort obligations’.”105 And, more recently, the FCC explained the requirement:

when a request comes from a potential customer located within the applicant's
licensed service area but outside its existing network coverage, the ETC applicant
should provide service within a reasonable period of time if service can be
provided at reasonable cost by: (1) modifying or replacing the requesting
customer's equipment; (2) deploying a roof-mounted antenna or other equipment;
(3) adjusting the nearest cell tower; (4) adjusting network or customer facilities;
(5) reselling services from another carrier's facilities to provide service; or (6)
employing, leasing, or constructing an additional cell site, cell extender, repeater,
or other similar equipment. The Commission encouraged states to follow the Joint
Board's proposal that any build-out commitments adopted by states be
harmonized with any existing policies regarding line extensions and carrier of last
resort obligations.106

Similarly, the Commission rules also only require a commitment to provide service rather than

an evidentiary demonstration. Section 736.500 of the Commission’s rules, 83 Ill. Adm. Section

736.500 (Adequacy of Service), merely requires a commitment to comply with the service

quality and consumer protection provisions in the Cellular Telecommunications and Internet

Association’s (CTIA) Consumer Code for Wireless Service to ensure adequate service quality.107

Consequently, Staff’s unsupported conclusion that an ETC applicant must “provide

evidence that the wireless coverage … reaches all portions or 100% of the identified exchange”

is incorrect. An ETC is only required to commit to providing service throughout its designated

ETC service area in an ETC approval proceeding, and can meet that commitment by engaging in

build-outs or, in the case of a reseller like Q LINK, signing additional wholesale carrier

105 ETC Designation Order, ¶ 21, citing Federal-State Joint Board on Universal Service, Recommended
Decision, CC Docket No. 96-45, 19, FCC Rcd 4257, 4258-4260, ¶¶1-4 (rel. Feb. 27, 2004)
106 In the Mater of High-Cost Universal Service Support, Federal-State Joint Board on Universal Service,
WC Dkt. 05-337, CC 96-45, Notice of Proposed Rulemaking (rel. Jan. 9, 2008).
107 Q LINK’s Petition states that “Q LINK commits to comply[ing] with the Cellular Telecommunication
and Internet Association’s Consumer Code for Wireless Service.” (Am. App., 14).
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agreements to ensure adequate coverage in all portions of the designated service area. ETC

applicants are not required to fulfill its commitment before designation, as Staff argues.

Second, Staff’s conclusion that Section 214(e)(1)(A) can only be satisfied if the ETC

applicant demonstrates that its service covers “all portions or 100% of the identified exchange” is

also incorrect, and builds on Staff’s incorrect conclusion that only exchanges can be used to

designate ETC service areas. As demonstrated above and in Q LINK’s Opening Brief, the

Commission need not use exchanges exclusively for ETC designation, but should follow the

FCC’s guidance and use wire centers for both rural and non-rural areas. Further, the FCC has

made clear that partial exchanges are permitted – only partial wire center areas in rural areas are

impermissible under FCC decisions.108 Staff effectively admits that that is the case,109 but

nevertheless argues against the use of partial exchanges. Q LINK does not seek designation in

any partial wire centers; its proposed ETC service area designation consists of the entire wire

center areas for the wire centers listed on Q LINK Exhibit 2.1. Consequently, Q LINK complies

with the federal requirement not to request designation below the wire center area level, and has

committed to providing Lifeline supported services in each of the wire center areas listed on Q

LINK Exhibit 2.1.

Aside from being contrary to the FCC’s approach, Staff’s use of “whole exchanges”

creates an unjustified market barrier to prospective Lifeline providers that are able to provide

108 Federal-State Joint Board on Universal Service and Virginia Cellular, Inc. Petition for Designation as
an Eligible Telecommunications Carrier for the Commonwealth of Virginia, Memorandum Opinion and
Order, CC Dkt. No. 96-45, 19 FCC Rcd. 1563 (rel. Jan. 22, 2004) (“Virginia Cellular ETC Designation
Order”), ¶¶ 36-38 & Appendix A, C (using wire centers for both rural and non rural areas); Highland
Cellular ETC Designation Order, ¶¶ 34-35 & Appendix A, C (using wire centers for both rural and non
rural areas); see also ¶ 33 (finding that the wire center area is the minimum geographic used for rural area
service area ETC designations and that partial rural wire center areas may not be used for ETC service
area designations).
109 Staff Opening Brief, 32.
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complete coverage in one wire center area, but not in all wire center areas in an exchange. Staff’s

arbitrarily-chosen use of exchange boundaries has no relation to wireless ETC applicants because

exchanges are a wireline cost rating mechanisms for local wireline calls. No wireless carrier uses

exchange boundaries. As a result, Staff’s “whole exchange” requirement forces ETC applicants

to exclude Illinois consumers even if the applicants are capable and willing to serve Lifeline

customers and have complete wireless coverage in the wire center area. The effect of Staff’s new

proposed ETC rule is therefore directly counter to the goal of Lifeline, which is to strive toward

universal telephone service for all customers in their homes. For example, FCC Commissioner

Clyburn explains:

For many years, fulfilling the basic communications needs of low-income
consumers has been a priority for our nation. Since 1985, the Lifeline and Link
Up programs have ensured millions of low-income Americans access to
affordable telephone service. This not only permits these consumers the means to
stay connected to friends and family, it also offers them the ability to make
doctor’s appointments, and call 911 in an emergency. By ensuring that low-
income consumers have access to a phone in their homes, our nation has
provided every American - - no matter their financial circumstance - - the lifeline
they need to communicate with the rest of the world. For those consumers who
are struggling to meet basic needs, such as food and shelter, these programs truly
are making a difference. Many would go without phone service, but for these
programs.110

Staff’s argument that a wireless ETC provide service throughout an exchange also

conflicts with Illinois law. The Commission’s rules provide that wireless ETCs must have the

ability to “transmit and receive voice services over the WETC’s network at the end user’s

110 In the Matter of Lifeline and Link Up Reform and Modernization, Federal-State Joint Board on
Universal Service, Lifeline and Link Up, Notice of Proposed Rulemaking, WC Dkt. No. 11-42, 03-109,
CC Dkt. No. 96-45 (rel. Mar. 4, 2011) (Statement of Commissioner Mignon L. Clyburn) (emphasis
added); see also Lifeline Reform Order, ¶ 369 (rejecting the American Public Communications Council
(“APCC”) petition to initiate a rulemaking to make payphone service eligible for Lifeline support, and
stating that “APCC’s request is inconsistent with our longstanding commitment to ensure that low-income
consumers have access to phone service in their homes.”).
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residence or business location, as identified by the billing or designated address of the

account.”111 This rule expressly states that the Commission does not regulate “WETC network

performance in other service areas (e.g. roaming) or from other cellular towers at locations

away from the billing or designated address.”112 Staff’s proposed requirement that Q LINK

provide wireless service throughout an exchange would be in violation of Section 736.

Any consumer that has a phone provided by Q LINK could call any telephone number

within the United States from the subscriber’s home. But Q LINK does not have an obligation to

provide wireless service to a consumer that leaves their home.

Staff’s new proposed “whole exchange” ETC requirement is contrary to FCC guidance,

and the goals of the Lifeline program. And, by definition, Staff’s new proposed “whole

exchange” ETC requirement is arbitrary and capricious because Staff refuses to consider the

paramount goal of the Lifeline program, which is to provide universal service, including in low-

income consumers’ homes.113 Further, Staff’s unsupported conclusion that “whole exchanges”

must be used for ETC service area designations runs counter to the evidence presented in the

FCC cases establishing that wire centers should be the minimum geographic area for ETC

designation.114 The Commission therefore cannot not adopt Staff’s new proposed ETC

designation requirements relating to Section 214(e)(1)(A) of the Act and should instead continue

to apply the requirements detailed in the ETC Designation Order.

111 83 Ill.Adm.Code Section 736.105 (Definition of Regulated Telecommunications Service).
112 Id.
113 Waste Mgmt. Co., 231 Ill. App. 3d at 284.
114 See Highland Cellular ETC Order; Virginia Cellular ETC Designation Order.
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D. Staff’s Proposed Standards Exceed the FCC’s Factors and Create Barriers to
Entry

Staff also misconstrues the FCC’s guidance relating to a Section 54.201(h) “technical and

financial” evaluation of an ETC applicant.115 Staff argues that “the FCC did not provide specific

evaluation criteria for the Commission to assess whether an applicant meets Section

564.201(h).”116 That statement is not true because the FCC’s guidance under 564.201(h) is the

same as Section 54.202(a)(4):117

Therefore, in order to ensure Lifeline-only ETCs, whether designated by the
Commission or the states, are financially and technically capable of providing
Lifeline services, we now include an explicit requirement in 54.202 that a
common carrier seeking to be designated as a Lifeline-only ETC demonstrate its
technical and financial capacity to provide the supported service. Among the
relevant considerations for such a showing would be whether the applicant
previously offered services to non-Lifeline consumers, how long it has been in
business, whether the applicant intends to rely exclusively on USF
disbursements to operate, whether the applicant receives or will receive
revenue from other sources, and whether it has been subject to enforcement
action or ETC revocation proceedings in any state.118

In other words, the Lifeline Reform Order expressly states that the considerations listed in

Paragraph 388 of the Lifeline Reform Order should apply to both Section 54.201(h) and Section

54.202(a)(4) regardless of “whether designated by the [FCC] or by the States.”

In place of the FCC’s considered view on this analysis, Staff proposes six or seven

different technical and financial requirements, each with the purported, but unproven, purpose of

preventing fraud and abuse on the universal service fund. Staff’s proposals essentially take two

FCC factors in paragraph 388 (whether the applicant offered services to non-Lifeline consumers,

115 Staff Opening Brief, 49.
116 Id.
117 The “technical and financial” analysis” for state ETC designations occur under Section 54.201(h) and
for federal default state ETC designation under Section 54.202(a)(4). The operative language of each rule
is the same.
118 Lifeline Reform Order, ¶ 388.
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and whether the applicant receives revenue from other services) and create conditions that block

new entrants based of the stated concern relating to post-designation fraud. However, none of

Staff’s new thresholds relate to preventing post-designation fraud and abuse. Staff’s new ETC

designation requirements are uncited, unjustified by FCC or Commission rules and decisions,

conflict with each other, and some are arbitrary and capricious.119 Neither Staff’s testimony nor

Staff’s Opening Brief provide a foundation to impose these specific new proposed ETC

designation rules.120

Staff’s Opening Brief attempts to require the following new designation thresholds for

ETC applicants in Illinois:

1. An ETC petitioner must provide wireless telecommunications services to non-
Lifeline end user customers in Illinois starting no less than six months prior to the
submission of its petition and must demonstrate its ability to profitably compete
for non-Lifeline wireless end user customers in Illinois.121

2. If the ETC petitioner is not profitable in Illinois or has not operated in Illinois for
six-months, the ETC petitioner must demonstrate six months profitability without
providing Lifeline services in other states.122

3. An ETC petitioner must provide financial statements for at least one fiscal year
prior to the submission of its ETC petition and its Illinois-specific revenue and
related information must show a proven ability to produce profits without Lifeline
subsidies.123

119 Ignoring its burden to modify existing Commission rules and practices, Staff acknowledges its own
deficiency by stating “there is no evidence in this proceeding regarding how the FCC or any state
commission has evaluated or specifically implemented the requirements of Section 54.201(h)…” Staff
Opening Brief, 52-53. As a result, the Commission should use its existing practices for evaluating an
ETC applicant’s technical and financial ability to provide supported services.
120 See Staff Exhibit 1, 25:555-31:695 (providing no articulation for how these rules were developed or
legal authority for these specific requirements); Staff Exhibit 2, 20:469-21:481 (only citing to Staff
Exhibit 1); Staff Opening Brief, 49-52 (only citing to Staff Exhibit 1).
121 Staff Opening Brief, 49-50; see also Staff Exhibit 1, 29:656-659.
122 Id. at 50, see also Staff Exhibit 1, 29:656-662.
123 Id. at 50; see also Staff Exhibit 1, 30:670-671.
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4. An ETC petitioner must demonstrate that its Illinois operations satisfy all
compliance requirements and the ETC applicant must (voluntarily or
involuntarily) agree to submit continuing documentation of its wireless E911
surcharge obligation compliance to the Commission.124

5. An ETC petitioner must state in its petition whether it has been subject to any
enforcement action or ETC revocation proceeding in any state.125

6. An ETC petitioner must (voluntarily or involuntarily) agree to maintain an 80%
Lifeline to 20% non-Lifeline end user wireless customer ratio as a condition for
designation and the ETC applicant must (voluntarily or involuntarily) agree to
submit continuing documentation of its compliance with his threshold.126

Staff’s first new threshold greatly expands the FCC’s two factors. In these factors, the

FCC suggests that the Commission should examine whether the applicant offered services to

non-Lifeline consumers and whether the applicant receives revenue from other services.

However, Staff’s new requirements now prohibit a company from becoming an ETC unless the

petitioner: 1) provides wireless services; 2) to non-Lifeline; 3) end user customers; 4) in Illinois;

5) for no less than six months; 6) prior to the petition; and 7) demonstrate 8) its ability to

profitably compete these non-Lifeline wireless end user customers 9) in Illinois. Staff’s proposed

9 Conditions conflict with the FCC’s guidelines. To become designated under the FCC’s factors,

a company that offers non-wireless services could become designated; a company that is

designated as a wireline ETC could become ETC designated for wireless services; a company

that offers non-wireless or non-telecommunications services outside of Illinois could become

ETC designated in Illinois; a wireline ILEC in Illinois or other state could become designated in

Illinois; and a company that provides non-telecommunications services (e.g. Kroger Grocery

stores) could become ETC designated. Staff’s proposed first condition alone creates a per se bar

124 Id. at 50, 52; see also Staff Exhibit 1, 30:682-685.
125 Id. at 50-51; see also Staff Exhibit 1, 30:676-677.
126 Id. at 51, 52; see also Staff Exhibit 1, 29:656-662.
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on each of these types of companies from becoming designated in Illinois. There is nothing in

the FCC’s orders that would permit the Commission to deny ETC designation for companies that

previously sold wireline telecommunications services, has been designated as ETC in other

states, sold non-telecommunications services, or otherwise qualifies as an ETC under the federal

factors from becoming ETC designated in Illinois. Moreover, there is no connection advanced by

Staff that any of these pre-Conditions would prevent or limit post-designation fraud and abuse.

Staff’s first Condition would also have the Commission examine a company’s non-

regulated wireless services by requiring an applicant to demonstrate (no explanation is given on

how a company would make this demonstration) that the company can compete for non-Lifeline

wireless customers. The Commission has neither the regulatory authority, nor the expertise, to

evaluate whether a company can compete for non-Lifeline customers, as a precondition to

offering Lifeline services to customers. Staff’s proposed Condition is both unlawful and poor

public policy.

Staff’s first three conditions also conflict with each other. Condition 1 requires an

applicant to demonstrate an ability to compete for non-Lifeline wireless end users, but does not

identify how much information is required to make this showing. Condition 2 requires the

applicant to demonstrate profitability for six-months for non-Lifeline services, and Condition 3

requires an applicant to submit a fiscal year’s worth of financial statements to demonstrate

profitability in non-Lifeline wireless services. None of these conditions explain how an applicant

would submit information on its non-Lifeline (non-regulated) services to the Commission, what

authority the Commission has to request this information, or who at the Commission or its Staff

would be or is qualified to make its evaluation. And, at more fundamental level, is the

requirement that the applicant submit sufficient information to demonstrate profitability, six-
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month’s worth of profitability, or a fiscal year’s worth of profitability? How would the

Commission define “profitability”? Would the Commission evaluate the “profitability” of a

company that has been in operation for a year, and require the applicant’s revenue exceed its

costs on a monthly basis, on a customer basis, on an annual basis? How would the Commission

treat depreciation allowances, loans from shareholders, or significant start-up costs in assessing a

company’s profitability?

Also, the proposed conditions do not identify the standards by which the Commission

would make an assessment of a company’s ability to provide services over which the

Commission has no legal authority (i.e. non-Lifeline wireless services provided in other states).

Dr. Liu testified that she has no prior experience operating any business, no education or

experience operating any wireless service company, and no training or experience in launching

new telecommunications services.127 Certainly Dr. Liu is not qualified to assess whether a

company can profitably operate non-Lifeline services in Illinois or other states.

Staff’s proposed sixth Condition also leads to unlawful consequences. Under the sixth

Condition, an ETC petitioner must maintain an 80% Lifeline to 20% non-Lifeline end user

wireless customer ratio as a condition for designation. However, what happens if an ETC offers

such excellent service that the number of Lifeline customers being served exceeds 80%? Section

736.550 of the Commission’s rules require an ETC to serve customers that apply for service, and

preclude an ETC from denying service. If an ETC already at the 80% Lifeline ratio receives a

request for service, the ETC would be faced with no option but to accept the customer, putting it

in violation of Staff’s proposed condition. What if a series of non-Lifeline customers become

eligible for Lifeline support and an ETC switched these customers from non-Lifeline to Lifeline

127 Hearing Tr., 95:15-98:13.
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subscribers? Do these customers fall into the category of the 80% or the 20%, and for what

period of time?

Staff implicitly acknowledges that it is improper to regulate non-Lifeline wireless

services in Illinois - in violation of Section 322 of the Act128 – by stating: “The 20% non-

Lifeline (or 80% Lifeline) threshold requirement should be imposed on a wireless carrier’s ETC

operation in Illinois, not on the carrier’s non-ETC operation in Illinois.”129 In practice, Staff’s

80%-20% ratio plainly regulates the non-Lifeline wireless service by forcing carriers to choose

between keeping its Lifeline ETC designation in Illinois or discontinuing its non-Lifeline sales

when consumer demand for Lifeline services outstrips non-Lifeline demand. The Commission

should reject any proposed regulation that is designed such that a company would have to violate

another state regulation to comply with the proposed requirement.

Staff also keeps modifying it proposed conditions, making them slippery and impossible

to apply consistently. In Staff’s opening testimony, Staff proposed six requirements. Staff

Exhibit 1, 29:652-31:695. However, in its rebuttal testimony, Staff added a new seventh

requirement. See Staff Exhibit 2, 21:476-480 (“In order to pass the Illinois Section 54.201(h)

evaluation … Q Link must satisfy each of the evaluation criteria and demonstrate, based upon its

wireless track record in Illinois, that it is able to compete for wireless end user customers in

Illinois”). Staff’s Opening Brief appears to incorporate the new “wireless end user customer”

seventh requirement into its original six criteria. See Staff Opening Brief, 49-52. However, Staff

claims that the “wireless end user customer” requirement was originally asserted in its opening

testimony. See Staff Opening Brief, 51, citing Staff Exhibit 1, 24-25, 28-29. That is false and, in

128 WWC Holding, 488 F.3d at 1271-72.
129 Staff Opening Brief, 51.
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fact, it seems apparent that Staff only began asserting this “wireless end user customer”

requirement after Q LINK entered evidence of wholesale customers in Illinois into the record.

Further, Staff’s new requirements are also so onerous as to prevent otherwise eligible

carriers from receiving designation because, since 2011, no ETC applicant has met the new ETC

threshold requirements for designation in Illinois.130 As a result, Staff’s new ETC designation

requirements have effectively barred entry to the Lifeline-subsidized Illinois wireless market,

which is expressly prohibited.131

Finally, Staff’s new proposed ETC designation requirements ignore the goals of the

Lifeline program and exceed the scope of Commission’s Lifeline regulatory authority. The

paramount goal of universal service and the Lifeline program is to provide service to all

consumers. The Lifeline Reform Order affirms that goal but cautioned that safeguards against

fraud and abuse should be taken. The FCC explains that “we institute the reforms below to

ensure that qualifying low-income consumers can access the voice and broadband network this

nation to fulfill Congress’ goal of providing universal service, and the [FCC’s] goal of

modernizing the program, while safeguarding it from waste, fraud, and abuse and constraining

the growth of the Fund to make it more efficient and effect to better serve consumers.”132

By effectively preventing all new ETC designations in Illinois for over two years based

on its new proposed ETC designation requirements, Staff is frustrating the paramount goal of the

universal service program. Indeed, the evidence in this proceeding demonstrates that the number

130 The only ETC applicant who has been designated in Illinois since 2011 was required to agree to a
lengthy set of Stipulation conditions based on a negotiation that imposed only some of Staff’s new ETC
designation requirements. See American Broadband Order (incorporating the negotiated Joint
Stipulation). No proceeding has adopted Staff’s proposed ETC designation requirements.
131 See Texas PUC, 183 F.3d at 418, fn. 31.
132 Lifeline Reform Order, ¶ 23.
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of Lifeline-eligible households that are not receiving services has increased during the timeframe

that Staff began asserting its new proposed ETC designation rules.133 Therefore, while there is no

evidence to support Staff’s hypothesis that the new rules would reduce post-designation fraud

and abuse (Staff’s purported goal), there is evidence that Staff’s blockade thwarts the universal

service goals of the Lifeline program by preventing eligible Illinois households from receiving

supported services from new providers.

Staff’s new proposed ETC designation rules have no rational relationship to post-

designation fraud and abuse, and Staff’s does not meet its burden to demonstrate how these

conditions would prevent post-designation waste, fraud and abuse. None of the foregoing

questions or problems are accounted for in Staff’s overly broad and legally unsustainable new

requirements. Staff’s requirements conflict with each other, and cannot be applied,

demonstrating on their face how arbitrary and capricious they are. The Commission must reject

Staff’s proposed requirements.

This is not to say, however, that the Commission has not and could not apply the FCC’s

factors to reach conclusions about companies applying for ETC designation, just and the

Commission has been doing for years. The FCC has conducted the technical and financial

analysis under Section 54.202(a)(4) at least three times since the Lifeline Reform Order, and it is

no different than what the Commission has been doing in its previous assessment of wireless

ETC applications. The FCC did not require any of the items Staff now insists on in any of these

decisions. Instead, consistent with the FCC’s explanations in the ETC Designation Order and

Lifeline Reform Order, the FCC deems that an ETC applicant satisfies the technical and financial

feasibility requirement by providing a commitment to comply with all applicable rules, coupled

133 Q LINK Exhibit 3.1.
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with sufficient facts about an ETC applicant’s provision of Lifeline, such as the extent to which

that carrier was able to provide Lifeline services in the future. Thus:134

 In the NTUA Wireless ETC Designation Order, the FCC found that “NTUA Wireless
states that it is owned by the Navajo Tribal Utility Authority and Commnet, a subsidiary
of Atlantic Tele-Network Inc. (ATNI). The Navajo Tribal Utility Authority has provided
utility services to the Navajo Reservation since 1959 and ATNI provides Lifeline services
in 6 states. Additionally, NTUA Wireless certifies that it is financially and technically
qualified to provide broadband services meeting the Commission's requirements.” The
FCC granted NTUA Wireless ETC designation using this information to satisfy the
technical and financial requirements analysis.135

 In the T-Mobile, et al. ETC Designation Order, the FCC found that “T-Mobile states that
it has provided service in the United States since 2002 and is the fourth largest
nationwide provider of mobile service. T-Mobile states that it has a long history of
providing service to non-Lifeline consumers and does not intend to rely exclusively on
Universal Service Fund disbursements. NTCH states that it is a facilities-based wireless
carrier that has offered service to non-Lifeline consumers since 2000 and in Tennessee
since 2001. NTCH states that it currently serves over 16,000 customers. NTCH maintains
that it does not intend to rely exclusively on Universal Service Fund disbursements to
operate and it derives its revenue primarily from its customer base and not from
subsidies. NTCH further states that it has not been subject to enforcement action or ETC
revocation proceedings in any state. We find that each petitioner is financially and
technically capable of providing Lifeline supported services.” The FCC granted T-Mobile
USA, Inc. and NTCH ETC designation using this information to satisfy the technical and
financial requirements analysis.136

 In the i-wireless, et al. ETC Designation Order, the FCC found that “i-wireless states that
it is 50 percent owned by Kroger, one of the nation's largest grocery retail chains, has
been providing telecommunications service for the past 6 years, including Lifeline
service in 13 states and has not been subject to enforcement action or ETC revocation

134 Q LINK also notes that each of these FCC Orders use wire center areas for ETC service area
designations.
135 In the Matter of Telecommunications Carriers Eligible for Universal Service Support, Petitions for
Designation as an Eligible Telecommunications Carrier for Purposes of Participation in Tribal Mobility
Fund Phase I, Second Amendment to Petition of NTUA Wireless, LLC for Designation as an Eligible
Telecommunications Carrier for Lifeline Service and for Conditional ETC Status to Participate in Tribal
Mobility Fund Phase I (Auction 902) on the Navajo Nation, Order, WC Dkt. No. 09-197, WT Dkt. No.
10-208, 29 FCC Rcd. 1669 (rel. Feb. 18, 2014) (“NTUA Wireless ETC Designation Order”), at ¶¶ 30, 44.
136 In the Matter of Telecommunications Carriers Eligible for Universal Service Support, Petition for
Designation of T-Mobile USA, Inc. for Designation as a Low-Income Eligible Telecommunications
Carrier, Amended Petition of NTCH, Inc. for Designation as an Eligible Telecommunications Carrier in
the States of North Carolina and Tennessee, Order, WC Dkt. No. 09-197, 27 FCC Rcd. 9495 (rel. Aug
16, 2012) (“T-Mobile, et al. ETC Designation Order”), at ¶¶ 23, 31, 32.
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proceedings in any state. Cricket states that it is a facilities-based wireless carrier with
nearly 6 million customers and a market capitalization of more than $800 million. We
find that each of the petitioners is financially and technically capable of providing
Lifeline supported services.” The FCC granted i-wireless and Cricket ETC designation
using this information to satisfy the technical and financial requirements analysis.137

Staff’s new proposed ETC designation requirements clearly contradict the FCC’s own

interpretation of the requirement by, inter alia, Staff’s various non-Lifeline operational

requirements. Staff fails to provide any basis for contradicting the FCC’s interpretation.

E. Staff misconstrues the required Public Interest Analysis.

Staff also misconstrues the Commission’s public interest analysis. Before designating an

additional ETC for an area served by an ETC, the Commission must find such designation to be

in the public interest.138 In rejecting the ETC Designation Order standards, however, Staff

presents new and effectively-impossible ETC designation standards for the Commission’s to

apply to reach a conclusion on whether a particular company’s designation would be in the

public interest analysis.

First, Staff’s new proposed public interest analysis is discriminatory and skewed against

new ETC market entrants, which Staff implicitly admits. For example, Staff’s Opening Brief

expressly sets an impossibility high threshold for demonstrating that an additional ETC

designation is in the public interest: “an additional designation would generally increase the

overall likelihood of waste, fraud and abuse of the federal low income program in Illinois unless

there is absolute certainty, which there isn’t, that the additional ETC will not commit waste,

137
In the Matter of Telecommunications Carriers Eligible for Universal Service Support, i-wireless, LLC

Amended Petition for Designation as an Eligible Telecommunications Carrier in the States of Alabama,
Connecticut, Delaware, Florida, New Hampshire, North Carolina, New York, Tennessee, the
Commonwealth of Virginia, the District of Columbia, Amended Petition of Cricket Communications, Inc.
for Designation as an Eligible Telecommunication Carrier, Order, WC Dkt. No. 09-197, 27 FCC Rcd.
6263 (rel. Jun. 13, 2012) (“i-wireless, et al. ETC Designation Order”), at ¶¶ 24, 32, 33.
138 47 U.S.C. §214(e)(2).
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fraud and abuse.”139 The Commission should not impose an “absolute certainty” standard for

evaluating ETC applications. This is particularly true given that Staff would have the

Commission apply this “absolute certainty, which there isn’t” standard at such a level that no

applicant could prove “absolute certainty.” A standard that cannot be achieved is an unlawful

standard.

Second, Staff incorrectly declares that all ETC applicants must present a “business case

study” demonstrating that its designation will result in “an incremental (or additional) benefit to

consumers … and a benefit that is currently unavailable to consumers in the marketplace. (i.e.,

not offered by any existing ETC) but will become available upon the designation” to satisfy the

public interest requirement.140 Staff is again wrong, and cites to no authority for its conclusion.

Moreover, the “business case study” standard is vague and uncertain. There is no such

requirement in FCC or Commission rules and, indeed, the FCC has found to the contrary:

To the extent possible, service standards should be determined by the
communications marketplace. Based on the record, the market is increasing the
number of minutes that pre-paid wireless ETCs are offering. For example,
TracFone initially provided approximately 68 minutes of airtime per month to
subscribers, but due to competition from other providers, it now proves up to 250
minutes a month. As soon as another wireless ETC began offering Lifeline
programs that included 200 free monthly minutes, TracFone reassessed its
offerings and added a new 250 minute calling plan. TracFone notes that within
days of announcing its revised calling plan, competing ETCs increased their
service offerings to include 250 minutes.141

In other words, the laws of marketplace economics work even in the Lifeline-supported markets.

Mere entry of another ETC provider into the market results in competitive pressure for existing

providers to improve their services and service plans to compete for Lifeline customers.

139 Staff Opening Brief, 83.
140 Staff Opening Brief, 84.
141 Lifeline Reform Order, ¶ 50 (emphasis added).
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In addition, there is no evidence that the Staff would be in a qualified position to evaluate

a business case. As Dr. Liu acknowledged, she has no prior experience managing any business,

no prior experience or training in managing a telecommunications company, and no prior

experience or training in launching new products or services.142 The Commission is not in a

position to make a determination on which ETC’s “business case” would win in the market,

particularly with no business measures to be applied in Staff’s proposed requirement.

In contrast, Staff’s new proposed public interest analysis short-circuits marketplace

economics by requiring all prospective ETC providers to demonstrate, before entry into the

market, that their supported services provide “an incremental (or additional) benefit” that is

“unavailable to consumers.” Beyond creating this artificial market entry barrier, Staff’s new

proposed public interest analysis necessarily regulates the number of minutes and rates for the

Lifeline programs because Staff’s analysis relies exclusively on an increase in the supported

services (i.e., number of voice minutes) as compared to other ETC providers currently in the

market.143 Staff’s new proposed public interest requirement can only be interpreted as a demand

for wireless carriers to offer more minutes at lower rates (or free after discount), which is an

improper regulation of wireless providers rates. See WWC Holding, 488 F.3d at 1272 (finding

that Congress created Section 332(c)(3)(A) to “preempt state rate and entry regulation of all

commercial mobile services”, while at the same time permitting a state to regulate the “other

terms and conditions” of a mobile service provider ) (emphasis added).

142 Hearing Tr., 95:15-98:13.
143 Staff Opening Brief, 49-52, 84; see also Staff Exhibit 2, 61:1346-1349 (“Even if the claim were
supported by concrete evidence, which it is not, it is nonetheless insufficient to establish that its
designation will produce incremental benefits (i.e., benefits not offered by any ETC) from its unsupported
services…”) (emphasis in original).
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Third, Staff’s new proposed public interest analysis ignores the “strong recommendation”

of the FCC to adopt the same analysis that it uses to determine the public interest analysis for an

ETC application.144 Staff’s testimony makes clear that Staff’s goal in proposing a revision to the

Commission’s existing public interest analysis concerns post-ETC designation fraud and abuse

of the program.145 However, yet again, Staff’s chosen proposals for addressing this concern is the

least effective method for achieving its goals. Requiring prospective ETC applicants to conduct

field studies to establish that its proposed Lifeline offering provides an “incremental” benefit

unavailable to Illinois consumers bears no relationship to Staff’s stated concern about post-ETC

designation fraud. The FCC continues to apply the same public interest analysis from the ETC

Designation Order.146 The Commission should continue to apply the public interest analysis

recommended by the FCC in the ETC Designation Order.

III. Staff Raises No Valid Concern to justify denial of Q LINK’s ETC Designation
Request

Beyond Staff’s proposals for the Commission to modify its existing rules and practices

relating to ETC applications in Illinois, Staff’s Opening Brief is littered with factual inaccuracies

about Q LINK, misconstructions and misdirection relating to the facts of this proceeding, an

improper attempt to introduce into evidence literally tens of pages of new factual evidence in the

text of the Opening Brief weeks after the record has been marked “heard and taken,”147 and false

and misleading information about Q LINK which would be irrelevant even under Staff’s new

proposed ETC designation requirements. Q LINK urges the Commission to reject Staff’s attempt

144 ETC Designation Order, ¶¶ 18-19, 41.
145 Staff Exhibit 1.0, 34:764-36:791.
146 See, e.g., NTUA Wireless ETC Designation Order, ¶8 fn. 18; T-Mobile, et al. ETC Designation Order,
¶ 8 fn. 22.
147 Q LINK simultaneously files a motion to strike Staff’s new factual assertions.
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to “throw mud at the wall and hope something sticks” approach to Q LINK’s ETC application,

and approve Q LINK’s ETC petition based on satisfaction of all the requirements in the ETC

Designation Order, as modified by the Lifeline Reform Order.148

Q LINK denies each and every fact allegation Staff levels against Q LINK in its Opening

Brief, but addresses many of the principal allegations below. However, from a high level, many

of the facts argued by Staff are irrelevant and superseded by later amendments and changes by Q

LINK. For example, Staff argues that Q LINK is not able to provide supported services using its

Sprint PCS resale agreement using an old and superseded proposed ETC designation list,149 fully

aware that Q LINK Exhibit 2.1 contains the corrected proposed ETC designation area for Q

LINK. Staff’s intent in arguing about data request responses and Q LINK submissions that were

later amended is plainly to malign Q LINK and designed to question Q LINK’s technical

expertise. And, Staff’s argument is undercut by its own statement that Q LINK should amend the

information provided in this matter through its testimony to conform to its proposed new ETC

requirements.150

In evaluating these following discussion, or any of Staff’s false accusations, the

Commission should ask – does this fact relate in any way to the proposed conditions (i.e.

business case, 6 months operating in Illinois, etc.) that Staff seeks to impose in the Commission’s

assessment of whether to designate a company as an ETC? If the answer no, then the

Commission need not resolve any factual dispute to the extent there is any, nor reach a finding

148 As demonstrated in Q LINK’s Opening Brief, Q LINK satisfies each of the requirements under the
Commission’s adoption of the ETC Designation Order, as modified by the Lifeline Reform Order.
149 Staff Opening Brief, 43-45.
150 See e.g., Staff Opening Brief, 36 (discussing its new “exchange only” requirement, Staff argues that
“Q Link had been given opportunities to address deficiencies identified in Staff’s Direct Testimony:
Rebuttal Testimony and Surrebuttal Testimony.”)
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on these fact as they would be irrelevant to Staff’s tests for ETC designation. Examining Staff’s

factual concerns about Q LINK reveals that none rises to the level sufficient to deny Q LINK

ETC designation status despite meeting each of the requirements in the ETC Designation Order

(as amended by the Lifeline Reform Order). The Commission should grant Q LINK’s petition for

ETC designation.

A. Q LINK properly identified its proposed ETC Service Area

Staff is incorrect in concluding that Q LINK has not properly identified its proposed

ETC service area.151 Q LINK Exhibit 2.1 contains the list of wire center areas in which Q LINK

proposes to provide Lifeline-supported services.152 Q LINK Exhibit 2.1 shows the geographic

areas of (i) wire center areas for AT&T Illinois, Frontier North, Inc.- IL, Frontier

Communications of the Carolinas, LLC-IL, but only to the extent that (ii) Sprint PCS provides

sufficient wireless coverage in the wire center area. That is Q LINK’s proposed ETC service

area.153 Q LINK’s proposed ETC service area does not contain partial wire center areas,154 and Q

LINK commits to providing supported throughout each of the wire center areas listed in Q LINK

Exhibit 2.1.155 The Commission should designate the geographic area in Q LINK Exhibit 2.1 as

Q LINK’s designated ETC service area.

151 Staff Opening Brief, 38.
152 See also Q LINK Opening Brief, 9-16.
153 Q LINK Exhibit 2, 8:230-233.
154 Compare Highland Cellular ETC Designation Order, ¶¶ 15, 33 (prohibiting the use of partial wire
center areas).
155 Q LINK Amended Application, 8 (“Q LINK, in its provision of wireless services, will rely on resold
services which the Company will obtain from underlying wireless providers that currently operate their
own networks.”); id. at 9-10 (“ Q LINK offers, or will offer upon designation as an ETC in in Illinois, all
of the services and functionalities required by Section 54.101(a) and Section 54.202(a) of the FCC’s
Rules (47 C.F.R. § 54.101(a) and 47 C.F.R. § 54.202(a))…”
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In analyzing this item, Staff first raises concerns about the lists provided before Q LINK

Exhibit 2.1, and argues that these superseded lists of proposed service areas contain errors.156

However, Staff knows full-well that these lists were superseded by Q LINK Exhibit 2.1 – well-

before the filing date of the Opening Brief. In fact, Q LINK Exhibit 2.1 replaced Q LINK 1.2

before the evidentiary hearing in this proceeding, and were included as part of its surrebuttal

testimony.157 Staff’s inclusion of an analysis of the areas identified in Q LINK Exhibit 1.2 is

irrelevant.

Turning to Staff’s analysis of Q LINK’s proposed ETC service area in Q LINK Exhibit

2.1, Staff argues that Q LINK “once again failed to provide an exchange based identification of

its proposed ETC service area.”158 That statement is true. Q LINK’s proposed ETC service area

designation is identified by wire center areas.159 Staff implicitly admits that Q LINK has made

this position clear through its testimony.160 Therefore, the sole basis for Staff’s conclusion that Q

LINK has not identified its proposed ETC service area is based on Staff’s proposed new ETC

designation requirement that an ETC applicant may only use “exchanges” to identify a proposed

service area. Q LINK maintains that an “exchange-only” ETC service area designation

requirement is inappropriate, inconsistent with the FCC’s approach and prior Commission

decisions, and should not be adopted by the Commission. Because Q LINK identifies its

156 See Staff Opening Brief, 9:38-40.
157 See Q LINK Exhibit 2, 8:227-238.
158 Staff Opening Brief, 40.
159 Q LINK Exhibit 2:9:236-237 (“Exhibit 2.1 is not an exchange-based proposed ETC service area. I
continue to believe that solely identifying the wire center areas is sufficient under Commission decisions
to identify a proposed ETC service area.”).
160 See Id. at 40 (“While admitting that it has not provided an exchange based identification of its
proposed ETC service area in its testimonies…”).
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proposed ETC service area by wire center areas, Staff is incorrect in its assertion that Q LINK

has not properly identified its proposed ETC service area.161

B. Q LINK has the Ability to Provide Supported Services in its Proposed
Service Area

Staff is also incorrect in asserting that Q LINK has not demonstrated an ability to provide

supported services throughout its designated service area.162 Q LINK is able (i.e., has the ability)

to provide supported services throughout its proposed ETC service area because (1) the

Commission has granted it authority to provide wireless service throughout Q LINK’s proposed

ETC service area, and (2) Q LINK has provided evidence of a wireless resale agreement with

Sprint PCS demonstrating that Q LINK can provide supported services in the proposed ETC

service area.163 Further, the record shows that Q LINK has entered into a resale agreement with a

T-Mobile reseller to ensure sufficient service in each of the wire center areas identified in Q

LINK Exhibit 2.1.164,165 Staff is therefore incorrect in concluding that Q LINK has “provided no

evidence in the Amended Petition that it has the capability to provide wireless services using its

underlying carrier’s wireless network.”166

First, to be clear, the Commission’s rules provide that wireless ETCs must only have the

ability to “transmit and receive voice services over the WETC’s network at the end user’s

161 Staff also takes issue with Q LINK’s statement that it intends to use ZIP codes rather than wire center
areas. Staff Opening Brief, 41. Q LINK’s proposed ETC service area designation based on wire center
areas is consistent with FCC requirements (see infra, Section II.B). Q LINK’s use of ZIP code in its sales
process will not alter the geographic area of its ETC designation based on wire centers.
162 Staff Opening Brief, 41-42.
163 Q LINK Exhibit 2, 12:355-362; see also Q LINK Exhibit 1, 6:151-7:160.
164 Q LINK Exhibit 2, 32:986-1002.
165 Q LINK’s use of the T-Mobile reseller services does not alter its request for ETC designation only in
the wire center areas listed in Q LINK Exhibit 2.1. The resold T-Mobile services will be used as backup
where Sprint PCS’s services are not available.
166 Staff Opening Brief, 42.
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residence or business location, as identified by the billing or designated address of the

account.”167 So the issue must be framed in this context. In reaching its faulty conclusion, Staff

again first reaches back to amended and superseded lists and data request responses.168 Staff is

aware that these documents were superseded by Q LINK Exhibit 2.1 and amendments to the data

request responses well-before the evidentiary hearing, but fails to inform the Commission of this

fact in its Opening Brief.169 Staff’s analysis of the areas of geographic areas listed in Q LINK

Exhibit 1.2 and old data request responses is irrelevant to the question of whether Q LINK has

the ability to provide supported services throughout its proposed service area in Q LINK Exhibit

2.1.

Finally turning to an analysis of Q LINK’s proposed ETC service area in this proceeding,

Staff makes at least two incorrect factual conclusions. First, Staff concludes that Q LINK does

not have the ability to provide supported services because Sprint PCS’s wireless coverage does

not reach all portions of the identified wire center areas.170 Staff’s analysis ignores the evidence

in the record, namely: Q LINK’s express commitment to use multiple resale providers to meet its

commitment to provide supported services in designated ETC service area;171 and evidence that

Q LINK intends to use Sprint PCS and T-Mobile resold services to meet this commitment.172 Q

LINK chose the wire center areas in Q LINK Exhibit 2.1 as its proposed ETC service area

167 83 Ill.Adm.Code Section 736.105 (Definition of Regulated Telecommunications Service).
168 Id. at 42-44.
169 See Staff Cross Exhibit 4.0, indicating that Q LINK’s July 29, 2013 data request response to DR-3.03
was revised on March 7, 2014.
170 Staff Opening Brief, 46.
171 Q LINK Amended Application, 8 (“Q LINK, in its provision of wireless services, will rely on resold
services which the Company will obtain from underlying wireless providers that currently operate their
own networks.”)
172 Q LINK Exhibit 2, 32:986-1002.
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because the majority of the wire center areas are covered by Sprint PCS (Q LINK’s principle

resale provider). However, Q LINK can (and intends to) meet its commitment to serve the entire

wire center areas listed in Q LINK Exhibit 2.1 by using Sprint PCS and T-Mobile resold

services.173 Second, Staff concludes that Q LINK “has no intention to provide supported services

to low income consumers in Illinois throughout the area it has identified by wire centers”

because Q LINK intends to use ZIP codes to ensure Lifeline applicants are located within its

designated ETC service area.174 Staff’s assumption is false. As explained above, Q LINK’s

proposed ETC service area designation based on wire center areas is consistent with federal

requirements and FCC practice.175 Q LINK’s use of ZIP code in its sales process will not alter

the geographic area of its ETC designation based on wire center areas.

In sum, Q LINK’s commitment to provide supported services throughout its proposed

ETC service area is supported by evidence in the record demonstrating that Q LINK has the

ability to provide resold services in each of the wire center areas listed in Q LINK Exhibit 2.1.

This is necessarily so because the Commission granted Q LINK operating authority in each of

the wire centers listed in Q LINK Exhibit 2.1,176 and Q LINK has demonstrated that it has resold

service agreements with Sprint PCS and a reseller of T-Mobile service in Illinois. Q LINK had

173 Q LINK also intends to add additional resold services, such as Verizon, to meet its commitment to
ensure that it has the ability to provide supported services throughout its designated ETC service area.
174 Staff Opening Brief, 47.
175 See infra, Section II.B.
176 Q LINK Wireless LLC’s Application for a Certificate of Authority to Operate as a Prepaid Wireless
Provider throughout the State of Illinois, Order, ICC Dkt. 11-0739 (rel. Jan. 25, 2012) (authorizing Q
LINK to provide resold, prepaid wireless certification in “areas covered by Sprint, Verizon and AT&T” in
Illinois).
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demonstrated that it has the ability to provide supported services throughout its proposed ETC

service area designation.177

C. Q LINK has the Technical and Financial Capability to Provide Lifeline
Services

Employing its new proposed ETC designation requirements, Staff concludes that Q LINK

does not have the technical and financial ability to provide Lifeline services.178 Staff’s

conclusion is summarized as follows:

Q LINK does not and has not provided wireless services to end user customers in
Illinois; it has made clear that it will not provide wireless services to end user
customers in Illinois unless and until it is granted ETC designation (and thus
access to Lifeline subsidies). It has, therefore, failed to demonstrate, based on its
record in Illinois, that it has the ability to compete for wireless end user customers
in Illinois without access to subsidies.179

Staff’s conclusion misstates the analysis and is factually wrong. As described in Q LINK’s

Opening Brief, Q LINK satisfies each of the factors that the FCC details in the Lifeline Reform

Order for this analysis.180 The evidentiary record demonstrates that Q LINK provides services to

non-Lifeline consumers.181 Q LINK provides non-Lifeline and Lifeline service in 24 states, and

has provided wholesale telecommunications in Illinois since 2012.182 Q LINK has been in

business for several years, and has resold Sprint PCS services since 2012.183 In addition, Q LINK

177 Staff also argues that Q LINK has not satisfied its commitment to advertise the availability of its
supported services because Q LINK does not have “a clear idea of the overall geographic area in which it
seeks designation.” That’s false, as Q LINK Exhibit 2.1 demonstrates. Q LINK has committed to
advertising the availability of its supported services in each of the wire center areas listed in Q LINK
Exhibit 2.1. See Q LINK Amended Application, 11-12.
178 Staff Opening Brief, 53.
179 Id. at 53 (internal citation omitted).
180 Lifeline Reform Order, ¶ 388.
181 Q LINK Exhibit 2, 26:819-827; Q LINK Exhibit 1.5.
182 Q LINK Exhibit 1, 10:244-248, 11:265-267.
183 Id.
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will not rely exclusively on USF disbursement because Q LINK’s total non-USF-sourced

revenues for all jurisdictions account for about 60% of its total revenues.184 In addition to non-

Lifeline revenues, Q LINK has open credit lines for $5 million to supplement this income.185

And, Q LINK has not been subject to any enforcement action or ETC revocation proceeding in

any state.186 Consequently, each of the federal guidelines for Section 54.201(h), and each of the

tests applied by the Commission in every prior ETC case, is satisfied.

Looking beyond its new proposed ETC designation requirements, Staff makes attempts to

malign Q LINK with faulty factual conclusions based on a misconstruction of the record. Nearly

all of these items were fully addressed in the testimony. However, for clarity, Q LINK briefly

replies to Staff’s main concerns:

 Staff claims that “Q Link’s non-Illinois experience does not demonstrate that it will be
able to compete for wireless end user customers in Illinois in the absence of subsidies.”187

That’s incorrect. The record shows that Q LINK’s total non-USF-sourced revenues for
all jurisdictions account for about 60% of its total revenues.188 189

 Staff claims that the record demonstrates that Q LINK “has not provided wireless
services to non-Lifeline end user customers in any state after designation in the state.”190

That’s imprecise and evades the fact that Q LINK provides wholesale services. Again
relying on outdated information, Staff first makes its conclusion based on an old version
of Q LINK’s 2013 FCC Form 499-A, which was revised on March 14, 2014.191 Staff
then claims that the revised revision of the FCC 499-A shows only “exactly same
amounts of non-USF revenues on its revised revenue report as it did on its original
revenue report.”192 That’s not correct as Staff Exhibit 4 plainly shows

184 Id. at 11:273-275, 11:278-280.
185 Id. at 12:287-288.
186 Id. at 10:235-238; Am. App., 15-16.
187 Staff Opening Brief, 54.
188 Id. at 11:273-275, 11:278-280.
189 Q LINK Exhibit 2, 19:604-605, 20:645-655.
190 Staff Opening Brief, 55.
191 Id. at 55-56; see also Staff Cross Exhibit 4.
192 Staff Opening Brief, 56 (emphasis in original).
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in Box 3 of the 2013 FCC Form 499-A representing wholesale
revenue.193

Staff then lists a litany of “Other Q LINK Information” that has no relationship to any of the

FCC’s Lifeline Reform Order factors for technical and financial analysis or even to Staff’s new

proposed ETC requirements under Section 54.201(h).194 None provide support for Staff’s

conclusion that Q LINK does not have the technical and financial ability to provide Lifeline

services in Illinois.

o Staff claims that the www.qlinkwireless.com website markets solely to Lifeline
customers.195 This claim was addressed in Q LINK’s surrebuttal testimony which
explains that Q LINK markets to non-Lifeline end user customers, including through
a separate http://qlinkprepaid.com/ website.196 Staff also attempts to enter new
evidence into the record despite the fact that the record has already been market
“heard and taken” on March 18, 2014.197

o Staff claims that Q LINK does not provide wireless wholesale services and does not
generate non-Lifeline revenue, but this again ignores updated data request
responses.198 Staff’s claim is refuted by evidence in the record, such as proof of Q
LINK’s wholesale wireless contracts.199 Indeed, Staff expressly recognizes that the
evidence contains information contrary to its position: Q LINK’s “claim of revenues
on its Income Statement is consistent with its assertion in testimony that it produces a
majority of its revenue from sources other than universal service support and has
never relied exclusively on universal service support for its revenue.”200 In an attempt

193 Compare Staff Cross Exhibit 4 (showing in Box 3) to Staff Exhibit 2.04(b)
( in Box 3).
194 Staff Opening Brief, 57-72.
195 Staff Opening Brief, 57-58.
196 Q LINK Exhibit 2, 22:707-713.
197 Q LINK requests that the statements about Staff’s purported visit to the http://qlinkprepaid.com/ on
page 58 of its Opening Brief be stricken. In the alternative, Q LINK requests an opportunity to address
Staff’s allegations in additional testimony.
198 Staff Opening Brief, 59-60, 60-67.
199 Q LINK Exhibit 2, 21:672-675; Q LINK Exhibit 2.3. See also Staff Cross Exhibit 4 (showing

in Box 3 of the 2013 FCC Form 499-A representing wholesale revenue).
200 Staff Opening Brief, 61.
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to save its claim, Staff also attempts to enter new evidence into the record despite the
fact that the record has already been market “heard and taken” on March 18, 2014.201

o Staff claims that Q LINK incorrectly stated that it has been providing service “since
2011” but its services did not begin until 2012.202 To be clear on the irrelevant
semantics, Q LINK began providing service in 2012. 203

o Staff further questions the expertise of Q LINK management because none of the
entities included in Mr. Asad’s work history on his resume has ever been certified to
provide local/interexchange service in Illinois.204 It is unclear if Staff intends to
propose yet another new proposed ETC designation requirement, i.e., that the
Commission should only ETC designate entities headed by personnel who have work
history in Illinois, but only if that person was employed at a “certificated
local/interexchange” carrier in Illinois. The Commission should not adopt such a
requirement. First, the Commission has already determined that Q LINK has
sufficient managerial, technical and financial resources and abilities to provide
wireless telecommunications services. (Order, ICC Dkt. 11-0739 (rel. Jan. 25, 2012))
At the end of the day, the record demonstrates that Q LINK’s management team
consists of industry stalwarts in the telecommunications industry, each with over a
decade of telecommunications experience.205 And, Q LINK provided evidence that it
employs a third-party Lifeline bureau, CGM LLC (“CGM”), to process and validate
its Lifeline procedures in other states to ensure compliance with regulatory
requirements.206 Staff’s attempt to question Q LINK’s management credentials is
unfounded.

o Staff also takes issue with inadvertent errors submitted by Q LINK in data requests,
and makes unreasonable conclusions based on these submissions even though Staff is
well-aware that these data request responses have been amended.207 Staff’s arguments
are disingenuous and ignore Staff’s own recommendation in its Opening Brief to

201 Q LINK requests that pages 64 and 65 and page 112 of Staff’s Opening Brief, purporting to provide
information about Q LINK’s wholesale customers, be stricken. Indeed, Staff goes as far as offering an
“Appendix 1.1” and an “Appendix 1.2” in its Opening Brief; they too should be stricken. In the
alternative, Q LINK requests an opportunity to address Staff’s allegations in additional testimony.
202 Staff Opening Brief, 60
203 Id.
204 Id. at 67-69.
205 Q LINK Exhibit 1, 15:354-367. Indeed, Staff’s counsel described Issa Asad as a “pioneer” in the
telecommunications industry. Hearing Tr., 76:5-79:6.
206 Q LINK Exhibit 1, 16:379-391; see also Q LINK Exhibit 3, 1:11-19.
207 Staff Opening Brief, 71-72.
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update information during the course of this proceeding.208 Staff’s argument also
ignores Q LINK’s explanation of the discrepancy.209

D. Q LINK has demonstrated its Commitment to Comply with Rules and Laws

Staff also incorrectly argues that Q LINK is unable to demonstrate compliance with rules,

laws and FCC and state requirements, relying on four examples.210 None of the example raised

by Staff supports its conclusion.

First, Staff relies on an inadvertent error in its 2013 FCC Form 499-A submission.211 As

already above and in its testimony: in the course of this proceeding, “Q LINK [ ] discovered that

its 2013 FCC Form 499-A incorrectly states its non-Lifeline revenue. Since Q LINK resells

services to companies who contribute to the Universal Service Fund, Q LINK is not required to

make contributions revenue received from those companies that contribute to Lifeline, but was

required to report this revenue on its FCC Form 499-A. Q LINK is taking steps to amend its

FCC Form 499-A.”212 That amendment occurred on March 14, 2014.213 However, Staff

incorrectly examines this amendment by refusing to acknowledge Q LINK’s wireless wholesale

revenue. Box 3 of the amended 2013 FCC Form 499-A plainly shows ,

representing wireless wholesale revenue. Q LINK’s inadvertent error in its 2013 FCC Form 499-

A does not demonstrate that Q LINK is unable to and not been in compliance with rules, laws

and FCC requirements. To the contrary, Q LINK’s amended 2013 FCC Form 499-A

demonstrates Q LINK’s willingness and ability to make corrections in formal filings with the

208 See Staff Opening Brief, 36 (“Q Link had been given opportunities to address deficiencies identified in
Staff’s Direct Testimony: Rebuttal Testimony and Surrebuttal Testimony.”)
209 Q LINK Exhibit 2, 23:743-24:748.
210 Staff Opening Brief, 73-82.
211 Id. at 73-74.
212 Q LINK Exhibit 2:696-702.
213 Staff Cross Exhibit 4.



Page 68

FCC. Notably, the FCC’s rules and the form itself permit carriers to make amendments to their

submissions, and Q LINK’s filing of an amended form is not a violation of the law. In addition,

Staff also attempts to enter new evidence into the record despite the fact that the record has

already been market “heard and taken” on March 18, 2014.214

For its second example, Staff points to a pre-recorded message used on its toll free

customer service line informing Lifeline customers that they should “make at least one call per

month to keep your Q Link wireless phone service active.”215 This error was inadvertent and Q

LINK has fixed both the website and the prerecorded message to conform with Section

54.405(e)(3) of the FCC’s rules. Staff implicitly acknowledges that the error has been corrected

by Q LINK once raised by Staff.216 Q LINK’s inadvertent error does not demonstrate that Q

LINK is unable to and not been in compliance with rules, laws and FCC requirements.

Third, Staff asserts that Q LINK is unable to comply with state requirements, either

because Q LINK refused to submit a list of Part 736 sections applicable to it and demonstrate

compliance with each provision before being designates as an ETC provider.217 Staff’s

conclusion is wrong, as demonstrated in Q LINK’s Opening Brief which details Q LINK’s

commitment and evidence in support of its commitment.218

214 Q LINK requests that page 74 of Staff’s Opening Brief, purporting to provide additional information
about support for Lifeline services from USAC, be stricken. In the alternative, Q LINK requests an
opportunity to address Staff’s allegations in additional testimony.
215 Staff Opening Brief, 75.
216 Id. at 76.
217 Id. at 76-79.
218 See Q LINK Opening Brief, 37-40.
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Lastly, Staff raises a concern about whether Q LINK will be able to remain functional in

emergency situations.219 Staff complains that the Sprint PCS agreement does not guarantee

service.220 Staff’s feigned criticism of the Sprint PCS network is a red herring. Sprint, and every

other facilities based wireless carrier, is required to provide technologically robust 911

emergency services pursuant to federal law (47 U.S.C. § 609), FCC Orders (e.g. Wireless E911

Location Accuracy Requirements; Revision of the Commission’s Rules to Ensure Compatibility

with Enhanced 911 Emergency Calling Systems; 911 Requirements for IP-Enabled Service

Providers, PS Docket No. 07-114, CC Docket No. 94-102, WC Docket No. 05-196, Secord

Report and Order, 25 FCC Rcd 18909 (rel. Sept. 23, 2010), federal regulations (e.g. 47 C.F.R. §

20.18), Illinois statute (e.g. 50 ILCS 751), and ICC Regulation (e.g. 83 Ill.Adm.Code Section

728). There is no evidence from Staff or anywhere in the record that Sprint’s wireless network

does not or cannot comply with these requirements. And, Q LINK (with full permission from the

FCC and the ICC) is a reseller of this network, and is entitled to be a wireless reseller for ETC

purposes. Staff may not impose 911 standards or “guarantees” to consumers on a wireless

reseller that are not imposed on facilities based wireless carriers under any of these foregoing

laws. Emergency services are a critical component of any telecommunications services – in fact

that is why there is a Lifeline program in the first place supported with Universal Service funds.

However, Staff’s cannot seek to impose on Q LINK that it “guarantees” consumers a wireless

network that is not required by law.

Staff’s assertion also fails to acknowledge the redundancy built into Q LINK’s Illinois

network. By entering into agreements to use the resold services of Sprint PCS and T-Mobile (and

219 Staff Opening Brief, 80-82.
220 Staff Opening Brief, 81-82.
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potentially others, such as Verizon) to provide wireless supported services throughout its ETC

service area, Q LINK is able to ensure that its customers may be on more than one network.

None of these arguments contest the fact that Q LINK’s redundant resold network is able to

remain functional in emergency situations.

Therefore, beyond inadvertent errors and bluster, Staff presents no reason why the

Commission should question’s Q LINK’s commitment to comply with FCC and Commission

rules, law and requirements.

E. Q LINK’s Designation as an Illinois ETC provider is in the Public Interest.

Applying its new proposed ETC designation requirements, Staff concludes that Q LINK

has not demonstrated that its designation is in the public interest because “it could not identify a

singlel area within its proposed ETC service area in which no prepaid wireless ETCs currently

offers prepaid wireless Lifeline options, free prepaid wireless Lifeline options, or free prepaid

wireless Lifeline options with 250 or more minutes” and “could not name a single prepaid

wireless ETC in its proposed ETC service area that does not provide consumers all the claimed

benefits.”221 Staff is wrong in concluding that Q LINK’s ETC designation would not be in the

public interest. For the reasons detailed above, the Commission should decline to adopt Staff’s

proposed new ETC designation requirements and instead adopt the practice detailed in the ETC

Designation Order. As detailed in Q LINK’s Opening Brief, the balance of the factors examined

under the public interest analysis in the ETC Designation Order weighs toward granting Q LINK

ETC designation in Illinois.222

In arriving at its conclusion, Staff makes several factually false statements:

221 Staff Opening Brief, 85.
222 Q LINK Opening Brief, 42-45.
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 Staff first relies on out of date information to make its argument, arguing that Q LINK
presents no “analysis or evidence” in support of its arguments that its proposed service
plans will represent a meaningful choice to consumer.223 Staff further argues that Q
LINK “did not know the identities” of other Illinois ETC providers, and provided “no
evidence that its proposed Lifeline options are more tailored to consumers’ needs.”224

Staff then contradicts itself by recognizing (and contesting) Q LINK’s detailed analysis
on precisely these issues in Q LINK’s rebuttal testimony.225

 Staff next argues that “[i]t remains to be seen whether Q Link will ever commence kiosk
enrollment in any ETC state” and “has presented no evidence that its marketing strategy
in fact sets it apart from ETCs in its proposed ETC service area.”226 Staff again ignores
the facts in the record. Q LINK testifies that “Q LINK has already entered into an
agreement with a third-party to implement its kiosk outreach program in other states, and
has begun its direct outreach program to place kiosks directly with retailers in other
states.”227 Further, Q LINK submitted a detailed outreach and marketing program
relating to its kiosk marketing strategy.228 Staff’s conclusions are therefore wrong.

 Staff’s statement that Q LINK “has failed to identify all Lifeline options of all ETCs and,
in particular, all prepaid Lifeline options currently available in the marketplace” is
disingenuous.229 First, Q LINK obtained the current list of all Lifeline approved ETC
providers as identified by the Commission in its analysis.230 Staff should not fault Q
LINK because the Commission’s own list of Lifeline providers does not contain all
designees. Second, Staff complaint that “Q Link has failed to identify all Lifeline options
… currently offered in the marketplace” and that “Q Link omits key information in its
description of Lifeline options offered by ETCs in Illinois”231 improperly faults Q LINK.
As explained in its surrebuttal testimony, Q LINK was not able to find the current or full
Lifeline service offerings for some of the current Lifeline ETC designees in Illinois after
a diligent review of their websites.232 Further, in an attempt to advance its argument,
Staff also attempts to enter new evidence into the record despite the fact that the record
has already been market “heard and taken” on March 18, 2014.233

223 Staff Opening Brief, 86-87.
224 Id. at 87-88.
225 Id. at 93-102; Q LINK Exhibit 2, 27:862-32:982.
226 Staff Opening Brief, 92-93.
227 Q LINK Exhibit 2, 30:915-918.
228 Q LINK Exhibit 2.5.
229 Staff Opening Brief, 93-94.
230 Q LINK Exhibit 2, 27:866-868, citing http://www.icc.illinois.gov/Consumer/LifelineAndLinkUp.aspx.
231 Staff Opening Brief, 94.
232 Q LINK Exhibit 2, 27:868-872.
233 Q LINK requests that pages 94 through 97 and pages 99 through 100 of Staff’s Opening Brief,
purporting to provide information about other ETC designees in Illinois, be stricken. Indeed, Staff goes as
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 Staff’s argument relating to Tracfone’s ETC designation service area is duplicitous. In
response to arguments that Tracfone did not include Sprint PCS as one of its underlying
carriers (listing only ALLTEL, AT&T Mobility, T-Mobile, US Cellular and Verizon
Wireless as resale providers) and Q LINK will offer resold Sprint PCS services, Staff
argues that Tracfone’s ETC designation area is the entire state of Illinois and, therefore,
“The fact that Tracfone does not provide wireless service using Sprint’s wireless network
does not mean that Tracfone does not provide wireless service in the wire centers
included in Q Link Exhibit 2.1.”234 ALLTEL, AT&T Mobility, T-Mobile, US Cellular
and Verizon Wireless do not provide wireless service in “100%” of every exchange and
wire center in the state of Illinois. Therefore, Staff’s argument on this point inadvertently
proves several of Q LINK’s arguments from the proceeding sections, including the fact
that the rules solely require a commitment to provide supported services throughout a
proposed ETC service area during the ETC designation proceeding.

F. Miscellaneous Factual Misstatements by Staff which are Unrelated to any
ETC Designation Requirements

Finally, Staff levels several charges against Q LINK which are completely unrelated to

any designation standards under the ETC Designation Order (as modified by the Lifeline Reform

Order) or to Staff’s proposed new ETC designation requirements. None of these “miscellaneous”

factual assertions demonstrate that Q LINK should not be designated as an ETC provider.

 Staff claims that Q LINK “misrepresented” the number of low income households in
Illinois and “inflated the number of low income households in Illinois that do not receive
Lifeline discount off their telephone services.235 Staff contest the information based on a
web search of census data.236 Q LINK’s numbers are calculated by the principal and
partner of a data processing and software development firm that maintains a Lifeline
intercompany duplicate dataset (“IDD”) containing approximately 2.5 million active
lifeline subscriber, and has blocked more than 360,000 intercompany duplicate
enrollment attempts over the past 18 months.237 Q LINK’s data is clearly more reliable.

far as offering an “Appendix 2.1” and an “Appendix 2.2” in its Opening Brief; they too should be
stricken. In the alternative, Q LINK requests an opportunity to address Staff’s allegations in additional
testimony.
234 Staff Opening Brief, 100-101.
235 Staff Opening Brief, 103-104.
236 Id. at 103.
237 Q LINK Exhibit 3, 1:8-19.
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In addition, Staff also attempts to enter new evidence into the record despite the fact that
the record has already been market “heard and taken” on March 18, 2014.238

 Staff also misses the point of the information in Q LINK Exhibit 3.1.239 While it does
appear that the March 1, 2014 number of Lifeline eligible unserved households in Illinois
is 796,864 rather that 864,299, there is no dispute on the total number of households
eligible to receive support (column V), and the total number of households already
receiving support (column I). Most significantly, the conclusion that the number of
Lifeline eligible is increasing remains the same. If the correct number of households
eligible for, but not receiving Lifeline support is 796,864, there is still an increase of
69,975 households, in March 2014 that could receive Lifeline services but were not,
leaving 54% of the consumers eligible to receive support not getting it.240 Further, the
number of households that are receiving Lifeline services declined from 739,511 to
669,536 over the same period.241

 Staff also continues to make unwarranted claims relating to Q LINK’s website enrollment
process.242 Staff concerns were fully addressed in Q LINK’s surrebuttal testimony,243

which Staff refuses to address. Further, Staff also attempts to enter new evidence into the
record despite the fact that the record has already been market “heard and taken” on
March 18, 2014.244

 Staff further continues to maintain that Q LINK “committed” to providing an “exchange-
based” ETC designation.245 As explained in Q LINK’s testimony, “Q LINK’s
applications make clear that it is proposing its ETC service area on the basis of wire
center area designations.”246 And, Q LINK’s Amended Application affirmatively states
that “Q LINK requests designation as an ETC in Sprint’s coverage area in Illinois, as
specified in the wire center list and coverage maps attached as Exhibit 6.”247 Staff’s

238 Q LINK requests that pages 103 and 104 of Staff’s Opening Brief, purporting to telephone penetration
rates in Illinois, be stricken. In the alternative, Q LINK requests an opportunity to address Staff’s
allegations in additional testimony.
239 Staff Opening Brief, 104.
240 Q LINK Exhibit 3.1.
241 Id.
242 Staff Opening Brief, 105-106.
243 Q LINK Exhibit 2, 34:1061-36:1086.
244 Q LINK requests that page 106 of Staff’s Opening Brief, purporting to provide information about
Staff’s April, 29, 2014 review of Q LINK’s website, be stricken. Indeed, Staff goes as far as offering an
“Appendix 3.1” and an “Appendix 3.2” in its Opening Brief; they too should be stricken. In the
alternative, Q LINK requests an opportunity to address Staff’s allegations in additional testimony.
245 Staff Opening Brief, 107-108.
246 Q LINK Exhibit 2, 6:146-148.
247 Id. at 6:144-146; Amended Application, 12.
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misinterpretation of Q LINK’s commitment in its Amended Application does not “call[ ]
into question[ ] the credibility of the commitments Q LINK makes.”248

 Staff also charges that Q LINK website service descriptions “do not state the rates before
the application of Lifeline discount for any of its wireless voice plans.”249 That’s false.250

 Staff also makes faulty arguments about Mr. Asad and Q LINK based on amended data
requests,251 and misreads Q LINK’s surrebuttal testimony which carefully notes that wire
center areas often represent smaller geographic areas.252 Regardless, none of Staff’s
assertions call into question Q LINK commitments or ability to provide supported
services.

As thoroughly examined throughout its testimony and above, it is clear that none of

Staff’s supposed concerns have any merit. On the contrary, each of Staff’s factual issues are fully

addressed by Q LINK, and that none warrant denial of Q LINK’s petition to be granted as an

ETC provider in Illinois. As demonstrated in Q LINK’s Opening Brief, Q LINK satisfies each of

the requirements under the Commission’s adoption of the ETC Designation Order, as modified

by the Lifeline Reform Order. The Commission should therefore grant Q LINK’s Amended

Application and designate Q LINK an ETC provider in the service area proposed in Q LINK

Exhibit 2.1.

248 Staff Opening Brief, 108.
249 Id.
250 See https://www.qlinkwireless.com/terms.aspx (stating “The Lifeline program provides for a $9.25 per
month discount. 68 Minute plan before discount $9.25 per month after discount cost is $0.00 to
consumer. 125 minute plan before discount $9.25 per month after discount cost is $0.00 to consumer.
250 minute plan before discount $9.25 per month after discount cost is $0.00 to consumer.”)

251 Compare Staff Exhibit 2.06, cited in Staff Opening Brief, 109, to Staff Cross Exhibit 3 (providing a
revised response to DR-5.07); Staff Opening Brief, 111-113, citing data request responses, to Staff Cross
Exhibit 3 (providing a revised response).
252 Compare Staff Opening Brief, 110 to Q LINK Exhibit 2, 2:58-3:60, 5:115-117 (“A single wire center
area is often a smaller geographic designation than single rate centers, so identifying a wire center area is
usually a more precise identification of what the proposed geographic service area will be.”) (emphasis
added).
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CONCLUSION

The Commission should adopt the requirements from the ETC Designation Order, as

amended by the Lifeline Reform Order, and find that the evidentiary record in this proceeding

demonstrates that Q LINK WIRELESS LLC is qualified and should be designated as an Eligible

Telecommunications Carrier in Illinois for the limited purpose of receiving federal Universal

Service Funds under Section 214(e)(2) of the Telecommunications Act in the service area

identified in Q LINK Exhibit 2.1.

Respectfully submitted,

Q LINK WIRELESS LLC

/s/ Henry T. Kelly ________

By: One of its attorneys
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