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NOW COME the various landowner and farmer Intervenors in the above-referenced 

cause who throughout these proceedings have been jointly referred to for convenience 

purposes as “Pliura Intervenors”, by and through their attorney, Thomas J. Pliura, and 

pursuant to 83 Ill. Adm. Code Section 200.880 and 220 ILCS 5/10-113(a), respectfully submit 

this Application for Rehearing of the Illinois Commerce Commission’s Final Order in the 

above-referenced Docket, dated April 29, 2014 and received by Pliura Intervenors via email 

notification from the Commission on April 30, 2014.     

 With all due respect to the Illinois Commerce Commission, Pliura Intervenors must 

respectfully take issue with the Final Order which fails to properly take into consideration 

Applicant’s unauthorized post-application modification of the underlying project, among 

other issues addressed herein. As previously raised by Pliura Intervenors, on ICC Docket 07-

0446, Applicant received a Certificate to build a 36-inch diameter pipeline; nothing more and 

nothing less.   Applicant then filed the instant proceeding seeking Eminent Domain authority 

for the private taking of property to construct the approved 36-inch diameter pipeline.  

Applicant intentionally, knowingly, wilfully, and fraudulently failed to inform the ICC when 

it filed the instant action that it no longer intends to build the certified 36-inch pipeline, but 

instead is now proceeding with construction of a 24-inch diameter pipeline on a similar but 

different route.   

Then, only after Pliura Intervenors raised an exception to the proposed order herein, 

on May 19, 2014, Applicant filed a Motion in Docket 07-0446 seeking to reopen and amend 

the final order to retroactively permit it to proceed with the current unauthorized construction 

of a 24-inch diameter pipeline.  A copy of said Motion of the Applicant is attached hereto and 

incorporated herein at Exhibit A.  Pliura Intervenors oppose this untimely and unauthorized 
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motion and will be responding in opposition to it in Docket 07-0446.  Should it be granted 

over Intervenors’ objection, Applicant will possess an amended Certificate authorizing 

construction of a 24-inch diameter pipeline and a Final Order in the instant docket, 

authorizing Eminent Domain authority for a 36-inch diameter pipeline.  The consequences of 

these mismatched orders are easily predictable: long and protracted litigation.   

 Alternatively, if Applicant’s untimely and unauthorized motion in Docket 07-0446 is 

denied (as it should be for reasons Pliura Intervenors will address therein) the problem is not 

solved.  Under that hypothetical circumstance, the Certificate in 07-0446 and the Final Order 

herein will “match” with respect to the diameter of the approved pipeline, but neither will 

match what Applicant is actually already in the process of building.  It may theoretically have 

authorization to construct a 36-inch diameter pipeline; limited Eminent Domain authority to 

acquire some of the necessary right-of-ways to build a 36-inch diameter pipeline, but it will 

actually be constructing an unauthorized 24-inch diameter pipeline.  Again, the result will be 

protracted litigation.  

 A final possibility is the granting of the amended order currently sought in 07-0446 

and a corresponding amendment to the Final Order herein, but this, too will result in 

protracted litigation because: 

a) no such amendment was timely sought,  

b) a change at this stage in the proceedings will errantly deprive Intervenors of their 

due process rights, and  

c) the Commission has no statutory or regulatory authority to correct Applicant’s self-

created quagmire of procedural infractions and would therefore be errantly exceeding 

its jurisdiction.   
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 Under each scenario, Applicant has created a mess of these proceedings and that mess 

is compounded by the current Final Order.  Respectfully, Pliura Intervenors petition the 

Commission to reconsider the Final Order herein, consolidate that rehearing with an 

evidentiary hearing in 07-0446 (if it is even possible to re-open that case at this time….we 

believe not)….and if necessary, to allow introduction of evidence verifying only a 36-inch 

pipeline was approved in that matter (07-0446), and proceed accordingly.  Alternatively, 

Pliura Intervenors request that the Final Order herein and the Order in 07-0446 be declared 

void as a result of Applicant’s abandonment of the project proposed in 07-0446 and failure to 

proceed in a timely manner.  Should Applicant wish to proceed with a 24-inch diameter 

pipeline project, it is free to do so…but of course it will need to start at “square one” with the 

filing of an entirely new 2014 application.   

ADDITIONAL ISSUES 

 The fact that Applicant has decided to abandon the previously authorized 36-inch 

diameter pipeline in favor of the unauthorized 24-inch diameter pipeline now renders the 

current Application moot. In the interest of preserving all issues for review, Pliura Intervenors 

respectfully offer the following additional issues as justification for rehearing herein. 

1.  Applicant offered only vague and misleading evidence concerning the frequency, 

content and status of negotiations with the landowners.  The evidence superficially 

suggested exhaustive efforts to reach agreements with intransigent landowners.  

However, Applicant provided no details of the interactions; no amounts, and no 

evidence of non-monetary issues raised by landowners. By relying on such 

superficial information, the Final Order, with respect to its findings of good-faith 
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negotiations and exhaustion of reasonable efforts are arbitrary, capricious, and 

contrary to the manifest weight of the evidence of record. 

2. The Final Order miscalculates the rate of resolution of the remaining rights of way, 

leading to the incorrect determination that it would take approximately two and 

half more years to acquire the remaining easements.       

3. Pliura Intervenors were improperly restricted from offering evidence or argument 

on any matter addressed in the 07-0446 proceedings, yet now applicant seeks to 

amend that prior order to specifically allow a 24-inch pipeline, retroactively. 

Specifically, Pliura Intervenors sought to offer, but were precluded from offering 

evidence and argument that: 

a. Eminent Domain authority should not be granted where Applicant failed to 

timely proceed with the construction of the project Certified in 07-0446.  

While the statute and regulations do not set a fixed time, there is a 

presumption that an applicant will proceed within a reasonable time lest the 

prior evidence as to public convenience and necessity becomes obsolete. 

Applicant argues there was a global oil market recession in 2009, but there 

is certainly no evidence or testimony in the record to support that 

conclusory claim, and regardless it would not matter if that in fact even 

were true. Applicant has not cited to a single source suggesting a 

“recession” would toll proceeding with its project. 

b. Pliura Intervenors were prevented from fully addressing Applicant’s 

surreptitious alteration of the project from a 36-inch diameter pipeline to a 
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24-inch diameter pipeline, thereby rendering all prior public benefit 

calculations inapplicable and obsolete.   

c. Additionally, as to public benefit, it must also be noted that at paragraph 6 

of Exhibit A, attached hereto and incorporated herein, Applicant, for the 

first time, admits it has also changed the product to be shipped through the 

proposed pipeline.  Originally touted by Applicant and approved by the 

Commission and Appellate Court as a project to deliver Canadian Heavy 

Crude to retooled PADD II Refineries, Applicant now admits that the 24-

inch pipeline it is building will be used to transport light oil as there is no 

longer sufficient shipper interest in Canadian Heavy Crude destined for the 

Patoka Hub to justify this project.  This admission renders all prior public 

benefit determinations meaningless, arbitrary and capricious.  Without 

evidence of public benefit, Eminent Domain is wholly inappropriate.  The 

product the applicant now plans to transport is completely different than 

what was original proposed in 07-0446.  Yet, there has never been any 

testimony to justify need for this new project.     

d. The Final Order does not acknowledge the fact that changes in the route 

from the 07-0446 Application and delays in proceeding with construction 

have operated to deny certain landowners due process.   Landowners who 

were identified by the Applicant in the original Project Application, ICC 

Docket No. 07-0446, had an opportunity to support or oppose the project 

on public necessity and/or applicant fitness grounds.  But by changing the 

route between the original application and the present construction plans, 
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landowners who are NOW PRESENTLY in the path of the pipeline but 

were not in the path back in 2007 have had no opportunity to oppose the 

project on necessity or fitness grounds.  To subject any such landowner to 

Eminent Domain without any ability to oppose the project itself is an 

improper denial of due process. 

e. Testimony of Pliura Intervenors demonstrated non-monetary concerns of 

the landowners that have not been addressed by Applicant and which stand 

in the way of a right-of-way agreement.  In particular, unaddressed safety 

issues weigh heavily on the minds of the landowners.  Since granting the 

Certificate in 2009, Enbridge has experienced at least two additional spills 

and caused hundreds of millions of dollars in property damage.  The State 

of Illinois has issued safety-related fines to Enbridge.  But Intervenors in 

the instant proceedings were prohibited from raising safety concerns in 

spite of their clear relevance to a finding of the suitability of vesting 

Applicant with Eminent Domain authority.   

SILK ROAD TO CHINA 

In summary of this somewhat complicated issue as it relates to the instant Application 

for Eminent Domain Authority, Pliura Intervenors object to the order in that they have been 

barred, prohibited and foreclosed from introducing any evidence and argument into these 

proceedings that Eminent Domain authority is wholly inappropriate where it is now obvious 

that Enbridge’s project is not at all what was presented originally to the Commission in 07-

0446,  but in now, in reality, a “Silk Road to China”.  Among other things, the project is 

intended to act as a proverbial trade route for Canadian-bourn tar sands to travel through 
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Illinois and down to the Gulf Coast where it will be placed on supertankers and shipped to 

other countries including Europe and petroleum-starved China. 

In its most basic form, the project seeks eminent domain to allow a foreign company 

(Enbridge) to take land from Illinois farmers and landowners so a pipeline can be built to 

transport Canadian product south from Alberta, Canada, east to Superior, Wisconsin, south 

through Illinois and then on to the Gulf Coast to be placed on supertankers and shipped to 

foreign nations, including China.  See the most recent Reuters article of April 4, 2014 

attached hereto and incorporated herein as Exhibit B, where it is credibly reported that 

Enbridge admits its intention to export product from Canada, through the United States and 

then on to other nations. This, of course, does not constitute a public benefit to anyone in 

Illinois or the U.S., for that matter.   The countries benefitting from this pipeline include 

China and those other nations who receive the product as it is unloaded off the supertankers.   

Even under the wildest stretch of one’s imagination, it is difficult to conceive a 

plausible, straight-faced argument as to how this constitutes a public use, or benefit.  Pliura 

Intervenors object and argue applicant’s project does not constitute a public use or benefit. 

Certainly the project is not intended to be, nor will it in fact be, a project primarily to benefit 

the Illinois or U.S. public in any way, shape or form.  Even if it were (which it is not) there 

was never any evidence introduced as to how re-exporting light crude to China provides a 

domestic public benefit.   

Quite bluntly, applicant’s project is "the wrong project, at the wrong place, at the 

wrong time, and with the wrong country” (China). Pliura Intervenors have been foreclosed 

from presenting evidence on this point on the false premise that such issues are not relevant to 

an Eminent Domain proceeding.    
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Button, Button, Who’s got the Button vs. the Shell Game vs. 

Three Card Monte vs. Bait & Switch 

 

Applicant’s original application sought a permit to construct a 36-inch diameter 

pipeline to transport, Canada “heavy” petroleum (aka tar sands) south from Alberta and 

through Illinois. Among other things, Applicant argued its project would carry 400,000 

barrels (i.e. ~42-gallons/barrel) each day to Illinois. Now applicant has changed the project. It 

is not a 36-inch pipeline, it will not transport “heavy” petroleum (now it’s “light oil”) and it is 

headed out of the U.S onto supertankers destined to other countries.  

Pliura Intervenors argue an applicant cannot submit sworn testimony and evidence for 

a proposed project, receive a Certificate of Authority (COA) for the project, then change the 

project and build a separate project of a different size, carrying a different product, bound for 

a different destination, then, upon being caught attempting to perpetrate the fraud, seek to go 

back and amend the original COA issued back in 2009. Presumably Enbridge would be free to 

withdraw the application, re-file an application and seek authority for whatever project it 

chooses, but it cannot just change what it claimed it was originally going to build.  And most 

disturbing, Pliura Intervenors have been prohibited from introducing evidence for 

consideration by the ICC. 

Respectfully, we offer a hypothetical analogy to illustrate what is now occurring:  

Assume Enbridge submitted an application to construct a 36-inch pipeline to transport 

ketchup to Patoka, Illinois. Assume Enbridge received ICC approval to build the pipeline but 

assume the ICC denied granting of eminent domain, stating Enbridge had not negotiated with 

landowners in good faith. Assume also that Enbridge did not build the pipeline, waited six 

years, and now is in the process of building a 24-inch pipeline (not 36-inch) to transport 
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mustard down to Busch Stadium in St. Louis. Enbridge cannot use the Certificate of Authority 

(COA) which the ICC previously granted, nor can Enbridge piggy-back off its previous COA 

to gain eminent domain status, because it is pursuing an entirely different project.  A 36-inch 

pipeline is not a 24-inch pipeline. Ketchup is not mustard.  And petroleum going to China 

does not benefit Illinois landowners when their land is being taken through eminent domain.  

ADOPTION OF THE APPLICATIONS FOR  

REHEARING OF THE PARTIES 

 

 Finally, Pliura Intervenors acknowledge that 220 ILCS 5/10-113 (a) permits only a 

single Rehearing to be granted by the Commission.  To the extent that any other Intervenors 

file separate Applications for rehearing, Pliura Intervenors hereby adopt and incorporate those 

additional Applications and the issues raised therein so that in a single rehearing, the concerns 

of all stakeholders may be considered.       

CONCLUSION 

By reason of the forgoing, Pliura Intervenors respectfully urge the Illinois Commerce 

Commission to grant this Application for Rehearing and amend the Final Order as urged 

herein.   

Respectfully Submitted, 

     By:  s/THOMAS J. PLIURA, M.D., J.D. 

Thomas J. Pliura, 

Attorney for Pliura Intervenors 

P.O. Box 130 

LeRoy, IL 61752 

Phone:  (309)962-2299 

Fax:  (309)962-4646 

     E-mail:  tom.pliura@zchart.com 
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APPENDIX 

Proposed Alternative Language: 

For the reasons set for in Pliura Intervenors’ Application for Rehearing, the language of the 

Final Order should be modified to include the following: 

Notwithstanding the foregoing, the Commission notes that on May 19, 2014, 

Applicant filed a motion in Docket 07-0446 styled, “Motion to Reopen and Amend Order 

Concerning Diameter of the Southern Access Extension Pipeline”.  Therein, Applicant 

acknowledged for the first time before the Commission that it had abandoned plans to 

construct the 36-inch diameter pipeline for which it previously received a Certificate in Good 

Standing under Docket 07-0446 and was now proceeding with construction of an 

unauthorized 24-inch diameter pipeline.  Applicant’s motion raises multiple evidentiary, 

procedural and jurisdictional issues that must be resolved either under that Docket or through 

a new application for Certificate of Good Standing.  Since the instant Application filed herein 

presumes a Certificate in Good standing for the construction of a 36-inch diameter pipeline 

that Applicant no longer intends to construct and operate, the instant Application for Eminent 

Domain authority is denied as moot.  
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PROOF OF SERVICE 

 

 The undersigned certifies that on this 27th day of May, 2014, he served a copy of the 

foregoing document together with copies of each Petition to Intervene upon the individuals on 

the attached service list, by electronic mail. 

Amy Back & Joel Kanvik 
Enbridge Energy Company, Inc. 
1409 Hammond Ave. 
Superior, WI 54880   
mailto:joel.kanvik@enbridge.com 
 
Bruce Stevenson, Corporate Secretary 
Enbridge Pipelines (Illinois) L.L.C. 
1100 Louisana St., Ste. 3300 
Houston, TX 77002-5217   
mailto:bruce.stevenson@enbridge.com 
 
Gerald Ambrose, Dale E. Thomas 
  & G. Darryl Reed 
Attys. for Petitioner  
Sidley Austin LLP  
One S. Dearborn  
Chicago, IL 60603   
mailto:gambrose@sidley.com 
mailto:dthomas@sidley.com 
mailto:gdreed@sidley.com 
 
Document Processor 
Enbridge Pipelines (Illinois) L.L.C. 
C T Corporation System 
208 S. LaSalle St. 
Chicago, IL 60604   
mailto:Fax: (312) 345-4343 
 
Mark Maple, Case Manager  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:mmaple@icc.illinois.gov 
 
John Feeley 
Office of General Counsel 
Illinois Commerce Commission, 
160 N. LaSalle, Ste. C-800 
Chicago, IL 60601   
mailto:jfeeley@icc.illinois.gov 
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James V. Olivero 
Office of General Counsel  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:jolivero@icc.illinois.gov 
 
Larry Jones 
Administrative Law Judge  
Illinois Commerce Commission  
527 E. Capitol Ave.  
Springfield, IL 62701   
mailto:ljones@icc.illinois.gov 
 
Mercer Turner,  

Law Office of Mercer Turner, P.C.  

202 N. Prospect, Ste. 202  

Bloomington, IL 61701  

E-Mail: mercerturner1@msn.com 

 

 

 

       s/THOMAS J. PLIURA, M.D., J.D. 

Thomas J. Pliura, 

       Attorney for “Pliura Intervenors” 

 

 

 

 

 

 

 

 

 

 

 

 

 

Thomas J. Pliura 

210 E. Center Street 

P.O. Box 130 

LeRoy, IL 61752 

(309) 962-2299 (Tel) 

(309) 962-4646 (Facsimile) 

e-mail: tom.pliura@zchart.com 

 


