
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 

 
The Illinois Power Agency    ) 
       ) 
Petition for Approval of the    ) Docket No. 13-0546 
2014 IPA Procurement Plan pursuant to  ) 
Section 16-111.5(d)(4) of the   ) 
Public Utilities Act.     ) 

 
 

RENEWABLES SUPPLIERS’  

BRIEF ON EXCEPTIONS 

TO THE ADMINISTRATIVE LAW JUDGE’S 

PROPOSED ORDER ON REHEARING 

 
 
 
 

       Owen E. MacBride 
                   Alexandra L. Rieck 

             Schiff Hardin LLP 
             233 South Wacker Drive, Suite 6600 
             Chicago, IL 60606 
             (312) 258-5680 
             (312) 258-5782 
             omacbride@schiffhardin.com 
             arieck@schiffhardin.com   
 
             Attorney for the Renewables Suppliers 

 

 

May 23, 2014 



TABLE OF CONTENTS 

I. Introduction……………………………………………………………………………...1 

II. The Commission Should Adopt the Renewables Suppliers’ Primary Proposal…………2 

A. The Primary Proposal Will Not Harm Customers and Is In the Public 
Interest………………………..…………………………………………..……...3 

 
B. The Reasons Cited in the PO for Not Adopting the Primary Proposal Proposal 
 Are Not Well-Founded…………………..………………………………………6 
 
C. ComEd’s Late-Arriving Statutory Argument is Wrong………………………..10 

   
III. Conclusion………………………………………….…………………………………..12 
 
ATTACHMENT 1:  Proposed Replacement Text for the Proposed Order 

 

 



I. Introduction 

 Pursuant to 83 Ill. Admin. Code §200.830, the Renewables Suppliers submit this Brief on 

Exceptions (“BOE”) to the Administrative Law Judge’s (“ALJ”) Proposed Order on Rehearing 

(“PO”).1  The Renewables Suppliers are owners of renewable resources generation facilities who 

entered into long-term renewable resources power purchase agreements (“LTPPAs”) with 

Commonwealth Edison (“ComEd”) and/or Ameren Illinois (“AIC”) as the result of a 

procurement held by the Illinois Power Agency (“IPA”) in December 2010.  Under the LTPPAs, 

the Renewables Suppliers have contracted to supply the utility counter-party with specified 

quantities of renewable energy credits (“RECs”) and the energy associated with the RECs. 

 The Commission granted rehearing in this docket to give further consideration to the 

Renewables Suppliers’ two proposals relating to the curtailments of purchases under their 

LTPPAs that have been implemented in the 2013-2014 Procurement Plan Year and will be 

implemented in the 2014-2015 Plan Year in order to prevent the renewable portfolio standard 

(“RPS”) statutory rate caps from being exceeded.2 

▪ The Renewables Suppliers’ primary proposal is that the Commission should direct 
that, in the event it is determined that a curtailment of purchases is required to avoid 
exceeding the RPS rate caps, only purchases of RECs under the LTPPAs should be 
curtailed, and the utility should continue to settle the energy associated with the 
curtailed RECs at a price equal to (i) the current year energy price in the 20-year 
energy price forecast developed by the IPA in connection with the December 2010 
LTPPA procurement event (the “IPA 2010 FEC”), minus (ii) the current Day-Ahead 
Hourly Locational Marginal Prices (“DAH-LMP”) in the load zone applicable to the 
contract. (The DAH-LMP represents the current wholesale market price of 
electricity.)  RS Initial Brief (“IB”) at 1-2; PO at 2-3. 

▪ The Renewables Suppliers’ secondary, second-best proposal is that curtailed RECs 
should be purchased by the utilities, using their accumulated balance of funds from 

                                                 
1 The Renewables Suppliers are sometimes referred to in the PO, and in this BOE, as the “RS.”  The 
terms “LTPPA suppliers” and “LTPPA bidders” are used herein to refer to all the suppliers or bidders 
under the LTPPAs, which includes other companies in addition to the Renewables Suppliers. 
2 The RPS rate caps are specified in §1-75(c)(1) of the IPA Act, 20 ILCS 3855/1-75(c)(1).  In the 2013-
2014 Plan Year, purchases under the LTPPAs with ComEd are being curtailed.  The record in the original 
proceedings in this docket indicated that for the 2014-2015 Plan Year, curtailments of both the ComEd 
and AIC LTPPAs would be needed.  However, based on the utilities’ updated load forecast filings in this 
docket, only the ComEd LTPPAs will need to be curtailed in the 2014-2015 Plan Year.  RS IB at 1. 
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assessing the alternative compliance payment (“ACP”) rate to their customers served 
on hourly pricing tariffs (referred to as “hourly ACP funds”), and by the IPA, using 
funds in the IPA Renewable Energy Resources Fund (“RERF”), at prices equal to the 
Contract Prices under the LTPPAs less the DAH-LMPs.3  RS IB at 2; PO at 3. 

 The PO rejects the primary proposal and proposes to adopt the secondary proposal.  PO at 

53-55.  The Renewables Suppliers respectfully take exception to the PO’s decision not to adopt 

the primary proposal.4 

II. The Commission Should Adopt the Renewables Suppliers’ Primary Proposal 

 The PO recommends that the Commission not adopt the Renewables Suppliers’ primary 

proposal but that the Commission should adopt the secondary proposal.  PO at 53-55.  The 

Renewables Suppliers appreciate the PO’s proposed adoption of the secondary proposal.  This 

recommendation recognizes the serious revenue loss that LTPPA suppliers are experiencing 

under the current method of implementing curtailments and that this situation is negatively 

impacting the willingness of renewable resources developers and suppliers to build new projects 

in Illinois, or in other states for the purpose of supplying renewable energy to the Illinois market, 

and is contrary to the public interest.  If a curtailment is needed in a given year, the secondary 

proposal will allow the LTPPA suppliers to receive a higher percentage of their contracted 

revenues for that year than under the current approach.  RS Ex. 1.2 at 10-11. 

 Nonetheless, the Renewables Suppliers urge the Commission to adopt their primary 

proposal.  The record supports adopting the primary proposal, based on the two criteria the 

Commission stated for evaluating the proposals: the primary proposal will not harm utility 

                                                 
3 The Renewables Suppliers recognize that the Commission cannot direct the IPA as to how to spend 
funds in the RERF.  Implementation of the secondary proposal by the IPA would be voluntary.  The IPA 
has indicated in this case that it would continue to buy curtailed RECs that the utilities lack sufficient 
hourly ACP funds to buy, but at the implied REC price of Contract Price less the applicable price from 
the IPA’s 2010 FEC.  IPA Ex. 1.0R at 12-13. 
4 Attachment 1 to this BOE contains proposed replacement text for §§VIII-IX of the PO to implement the 
Renewables Suppliers’ exceptions.  The PO comprehensively summarizes the evidence and arguments 
presented by the Renewables Suppliers in this rehearing in support of their proposals (PO at 2-28); 
accordingly, the Renewables Suppliers are not presenting in this BOE an extensive discussion of the 
evidence showing that the primary proposal should be adopted.  In summarizing their arguments herein, 
the Renewables Suppliers have provided citations to the “RS Position” section of the BOE. 
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customers, and it is in the public interest.  As shown in §II.A below, the reasons stated in the 

PO’s Conclusion for not adopting the primary proposal are not well-founded.  The primary 

proposal will provide greater assurance that the LTPPA suppliers will receive, in each year, the 

full amount of contract revenues (from a combination of sources).  In contrast, the extent to 

which the secondary proposal will result in the LTPPA suppliers receiving the full amount of 

contract revenues each year will depend on a number of variables.5  The primary proposal is the 

better solution to the problem created by the current curtailment method, because the primary 

proposal will ensure that the LTPPA suppliers consistently receive their contracted revenues 

each year.  This will restore the confidence of renewable generation developers and suppliers 

that their revenue expectations in entering into long-term contracts to serve the Illinois 

renewables market will be fulfilled, thereby supporting continued development of renewable 

generation projects in and to serve Illinois.  This outcome is in the public interest. 

A. The Primary Proposal Will Not Harm Customers and Is In the Public Interest 

 The primary proposal will not harm utility customers, because under the primary 

proposal, customers will receive the full protection of the statutory RPS rate caps.  PO at 3.  

Under the primary proposal, if the IPA and the Commission determine that full purchases under 

the LTPPAs will result in the Renewable Resources Budget (“RRB”) and the RPS rate caps 

being exceeded, REC purchases under the LTPPAs (and therefore the utility’s charges to its 

customers) will be curtailed to the extent necessary to prevent the RRB and the rate caps from 

being exceeded.  PO at 4-5.  The utility will continue to purchase, and resell to its customers, the 

electricity associated with the curtailed RECs, at the price established by the IPA’s 2010 FEC.  

This is the same price that the customers are charged for energy purchased under the LTPPAs if 

there is no curtailment; and, if there is a curtailment, it is the same price that the customers are 

                                                 
5 These variables include: the size of the curtailment percentage; the difference between the energy price 
for the year in the 2010 FEC and the actual DAH-LMPs for the year; and the utility’s accumulated 
balance of hourly ACP funds, which in turn will depend on the utility’s previous electricity sales to its 
hourly pricing customers and the ACP rates that have applied to those sales.  RS Ex. 1.2 at 4-5, 10-11. 
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charged for the non-curtailed energy purchased under the LTPPAs. 

 The primary proposal is in the public interest.  Its adoption will restore the confidence of 

renewable energy developers and investors in entering into long-term supply contracts to serve 

the Illinois market and in developing new wind generation facilities in Illinois and in nearby 

states to serve the Illinois market.  PO at 3-4, 10.  Prospective developers and suppliers of 

renewable resources need to have reasonable expectations of revenue certainty in the long-term 

contracts they enter into, or they will not enter into contracts or develop projects to serve Illinois 

(or will do so only at much higher prices).  PO at 15; RS IB at 13-15.  The method being used to 

implement curtailments of purchases under the LTPPAs, in which the LTPPA suppliers are 

deprived of more revenues than is necessary to stay within the RPS rate caps, has reduced the 

LTPPA suppliers’ revenues from what they reasonably expected to receive under their contracts, 

and has created uncertainty as to the revenues that suppliers can expect over the term of the 

LTPPAs.6  PO at 10.  As a direct result, two of the largest wind generation developers and 

owners have ceased development of further projects in Illinois.  PO at 11; RS Ex 2.1 at 2; RS Ex. 

4.0 at 4-5.  Further, no new projects have been constructed or moved into operation in Illinois 

since the LTPPA curtailments began, and there were no new wind generation facilities under 

construction in Illinois in 2013.  PO at 12; RS Ex. 4.1 at 2.     

 The current method of implementing curtailments creates uncertainty and produces a 

disincentive to developers and suppliers to invest in resources to meet the demand for renewable 

energy in Illinois.  This situation is not in the public interest.  PO at 13; RS Ex. 1.0 at 15; RS Ex. 

                                                 
6 The specific revenue loss that the Renewables Suppliers are concerned about, and which the primary 
proposal addresses, is the revenue loss due to the curtailment of energy purchases associated with 
curtailed RECs, not the revenue loss resulting from curtailment of REC purchases to comply with the 
RPS rate caps.  The immediate cause of the energy revenue loss is not load migration from the utilities to 
competitive suppliers per se, but rather the inaccuracy of the IPA’s 2010 FEC.  The projected energy 
prices in 2010 FEC were developed by the IPA, its Procurement Administrator, the Procurement Monitor, 
and Commission Staff, not by the LTPPA suppliers, and in fact were not made known to the LTPPA 
suppliers until well after the LTPPAs were bid, awarded, and signed.  Yet the current curtailment method 
effectively penalizes the LTPPA suppliers for the inaccuracy of the IPA’s 2010 FEC. 
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3.0 at 10; RS Ex. 3.3 at 5; RS Ex. 5.0 Rev. at 20-21; RS Ex. 5.2 at 17-18. If the reasonable 

expectations of renewable energy developers and suppliers, and their lenders and investors, 

concerning the revenues to be received under long-term contracts are not realized, then in the 

future, prospective renewable generation developers may be unwilling to invest capital and 

develop new projects within Illinois or to serve Illinois, and may be unable to obtain financing 

for such projects.  This outcome would deprive the State of the environmental and economic 

development benefits of new wind projects, and could result in higher financing costs for 

projects, reduced supplies of renewable energy and RECs, and higher RPS compliance costs, all 

to the detriment of retail electricity customers in Illinois.  These outcomes would not be in the 

public interest.  PO at 10; RS IB at 13. 

 In contrast, adopting the primary proposal will eliminate this uncertainty, while still 

maintaining the customer protections of the RPS rate caps, and thus will create and maintain 

conditions that foster development of new renewable generation projects in Illinois (or outside 

Illinois to serve the Illinois market).  This outcome will be in the public interest: 

▪ The General Assembly established a goal of meeting 25% of the State’s electricity 
requirements from renewable resources by 2025.  Construction of significant 
additional renewable generation – either in Illinois or in nearby states to serve Illinois 
– will be needed to meet this goal.  Further, the Renewables Suppliers submit that an 
objective of the General Assembly in establishing the RPS was to incent development 
of renewable generation assets in Illinois.  PO at 11, 13; RS IB at 14-15, 18.   

▪ Renewable generation resources have a beneficial impact on the environment and 
provide environmental benefits to the states in which they are located.  It is not in the 
public interest to discourage construction of new renewable generation projects in or 
near Illinois.  PO at 13; RS Ex. 5.2 at 15; RS IB at 18. 

▪ Wind and solar generation projects have zero fuel costs and low marginal operating 
costs and contribute to lower overall wholesale power prices, which benefits 
consumers.  Due to their zero fuel costs, wind and solar generation provide a long-
term fixed energy price which in turn provides a hedge for consumers against price 
uncertainty and volatility from both short-term events (e.g., power plant outages, 
weather conditions, fuel price spikes) and long-term changes (e.g., long-term 
increases in fuel commodity prices, incremental environmental costs, and other 
factors).  PO at 13; RS Ex. 1.0 at 18-19; RS Ex. 3.0 at 7-8; RS IB at 18-19. 

▪ The use of long-term supply contracts to support construction of renewable 
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generation to meet Illinois’ RPS requirements will produce lower RPS compliance 
costs (and lower costs for clean energy generally), thereby benefitting consumers.  
Long-term supply contracts provide the most efficient and lowest cost means to 
finance new renewables projects, which produces lower costs of capital for these 
projects and ultimately lower costs to consumers. RS Ex. 3.0 at 5-8, 10; RS Ex. 3.2; 
RS Ex. 4.0 at 3.  Lower costs for renewable resources reduces the risk that the RPS 
rate caps will be triggered, which would prevent the full RPS goal from being met. 
PO at 13-14; RS Ex. 1.0 at 19; RS Ex. 3.0 at 7, 10; RS Ex. 5.2 at 17-18; RS IB at 19. 

▪ Construction and operation of renewable generation projects in Illinois can produce 
significant economic benefits for the State and for the localities where the plants are 
constructed.  Renewable energy project development is labor-intensive and uses 
many components manufactured in the U.S.  Jobs are created in manufacturing, 
construction, operations, and maintenance. Renewable generation projects are 
primarily developed, and can stimulate economic activity, in rural areas, producing 
strong positive effects on rural communities in terms of employment, incremental 
property tax and other tax revenues, and industrial and municipal revitalization.  If 
development of renewable generation in Illinois continues to be discouraged as a 
result of the current curtailment method, Illinois will not realize the benefits of this 
economic development activity, and the benefits may instead be captured by other 
states.  PO at 14; RS Ex. 5.0 Rev. at 20-21; RS Ex. 5.2 at 15-16; RS IB at 19. 

 
B. The Reasons Cited in the PO for Not Adopting the Primary Proposal Are Not 

Well-Founded           

 The PO cites these reasons for not adopting the Renewables Suppliers’ primary proposal: 

(1) “it is clear to the Commission that bidders on the LTPPAs should have known about the 

possibility of customer switching and curtailments” (PO at 52-53); (2) “the Commission rejects 

the RS’ proposed method of evaluating harm to utility customers in favor of the method 

endorsed by Staff, ComEd, and Ameren” (PO at 53); (3) “the Commission concludes that 

adopting the RS’ primary proposal would constitute a modification of the LTPPAs;” (id.); and 

(4) “[f]or the many reasons identified by the IPA, Staff, ComEd, and Ameren, the Commission 

finds that unilaterally modifying the LTPPAs is not in the public interest” (id.).  The PO’s 

reasoning does not support the decision not to adopt the primary proposal.  

 “Should have known about the possibility of customer switching and curtailments.”  

The Renewables Suppliers have not claimed that they were unaware of these possibilities.  They 

have, however, pointed out that the IPA structured the size of the LTPPA procurement with the 

objective of ensuring that there would not be curtailments due to customer switching.  PO at 19-
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20; RS IB at 25-27.  The contention that the Renewables Suppliers and other LTPPA bidders 

should have predicted the load shifting and resulting curtailments that have occurred suggests 

that the bidders should have had greater foresight than the IPA and its consultants.  PO at 20; RS 

Ex. 1.2 at 6; RS Ex. 5.2 at 9, 14; RS IB at 27.  Further, neither the PO nor the other parties have 

suggested what action(s) the LTPPA bidders should have taken in recognition of the possibility 

of load shifting and curtailments, short of not bidding on the LTPPAs – which would have 

defeated the objective of the LTPPA procurement.  PO at 20-21; RS IB at 27-30.   

 More importantly, the “should have known about the possibility of customer switching 

and curtailments” reason misses the point of the primary proposal.  As noted above, the 

Renewables Suppliers are not complaining about curtailments per se (foreseen or otherwise), but 

rather about the current curtailment method which deprives the LTPPA suppliers of more 

revenues than is necessary to comply with the RPS rate caps.  The Renewables Suppliers’ 

understanding (supported by contemporaneous documents from the LTPPA procurement event) 

was that the LTPPAs would contain a “regulatory out” provision to protect the utility, by 

excusing the utility from paying the LTPPA suppliers amounts that the utility could not recover 

through its tariffs – i.e., purchase amounts that would cause the RPS rate caps to be exceeded.  

PO at 22, 27; RS IB at 30, 32-33; RS Reply Brief (“RB”) at 12-15.   The primary proposal will 

not eliminate curtailments, but it will change the curtailment method to one which only curtails 

purchases of RECs, to the extent necessary to comply with the RPS rate caps, and eliminates the 

unnecessary curtailment of the associated energy.  The utility’s customers will not be charged for 

the curtailed RECs and the utility will not be required to make payments under the LTPPAs for 

curtailed RECs   The primary proposal fully maintains both the protection for customers of the 

RPS rate caps and the protection for the utilities of the LTPPAs’ “regulatory out” provision. 

 “Proposed method of evaluating harm to utility customers. . . endorsed by Staff, 

ComEd, and Ameren.”  The paragraph in the PO expressing this conclusion states: 
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 The Commission is sympathetic to the LTPPA suppliers and the 
possibility that they may have underestimated the degree of customer switching in 
Illinois and the associated probability and/or magnitude of potential curtailments.  
Nevertheless, this is the textbook definition of risk and the LTPPA suppliers 
accepted that risk by entering into the LTPPAs.  As a result, the Commission 
rejects the RS’ proposed method of evaluating harm to utility customers in favor 
of the method endorsed by Staff, ComEd, and Ameren.  (PO at 53.) 

The conclusion in the final sentence (“as a result”) does not follow from the first two sentences. 

 The only appropriate context for evaluating “harm to utility customers” in this case is a 

comparison of what utility customers are charged when there is no curtailment to what they are 

charged in the event of a curtailment.  The only test of “harm to utility customers” that is 

relevant in this case is whether or not the Renewables Suppliers’ proposals maintain the 

customer protection of the statutory RPS rate caps.  The primary proposal will not result in 

customers paying more than allowed for by the RPS rate caps.  Therefore, the primary proposal 

will not harm utility customers.  PO at 6-7, 51; RS IB at 8-10; RS RB at 3-4, 6.   

 The “method endorsed by Staff, ComEd, and Ameren” purports to show harm to utility 

customers only because the IPA’s 2010 FEC has, for most months to date, proven to be 

inaccurate.  But the difference between the prices in the IPA’s 2010 FEC and the actual DAH-

LMPs that has manifested to date has nothing to do with the RRB/rate cap calculation that the 

IPA proposed and the Commission adopted in Docket 09-0373, and this difference should not be 

considered in evaluating whether the Renewables Suppliers’ primary proposal will harm utility 

customers.  Moreover, the IPA’s 2010 FEC is the pricing that the IPA and its consultants 

developed to use in determining if bids submitted in the LTPPA procurement passed the 

statutory competitive price benchmark test of “cost effectiveness” as required by §1-75(c)(1) of 

the IPA Act and §16-111.5(e)(3) of the Public Utilities Act.  How can customers be harmed by 

being charged for energy at a price that the IPA and its consultants established to determine that 

the prices bid in the LTPPA procurement event were reasonable and “cost effective?” 

 “Would constitute a modification of the LTPPAs.”  In their Initial and Reply Briefs, 
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the Renewables Suppliers showed that their primary proposal does not require, and does not 

constitute, a “modification of the LTPPAs,” but rather is consistent with and permitted by the 

terms of the LTPPAs.  The primary proposal is also fully consistent with, and preserves the 

benefit for the utilities of, the “regulatory out” provision of the LTPPAs because it does not 

require the utility to make payments to the suppliers under the LTPPAs that the utility cannot 

recover through its tariffs.  RS IB at 31-33; RS RB at 15-21.  The PO accurately summarizes the 

Renewables Suppliers’ explanation on this point (PO at 22-26), so the Renewables Suppliers will 

not repeat that discussion here.  The Renewables Suppliers emphasize that the primary proposal 

does not ask or require the Commission to change or reinterpret a single word or phrase in the 

LTPPAs (including the definition of “Product”).  Rather, the primary proposal simply requires 

the Commission to exercise the authority explicitly provided for it in the LTPPA, by the phrase 

“Unless otherwise directed by the . . . Commission,” to direct that a method of curtailment other 

than the “default” method stated in the LTPPA be implemented.7   

 Further, although the statements at page 53 of the PO that “it was explicitly intended that 

the IPA [sic; the utility] would acquire a bundled product of energy and RECs,” that “the 

curtailment provisions of the LTPPAs explicitly call for the possible curtailment of ‘Product,’” 

and that “the definition of ‘Product’ explicitly includes both energy and the associated RECs” are 

accurate, none of these points contravenes the Renewables Suppliers’ contractual argument or 

necessitates the conclusion that the primary proposal requires a modification of the LTPPAs.  

That the LTPPAs provide for the purchase of a bundled “Product” of energy and RECs and 

specify the curtailment of “Product” as the default mechanism, is not inconsistent with and does 

                                                 
7 If the Commission adopts the PO’s ultimate conclusion to reject the primary proposal and adopt the 
secondary proposal, the Commission should nonetheless eliminate the PO’s conclusion that “adopting the 
RS’ primary proposal would constitute a modification of the LTPPAs” (PO at 53).  It is unnecessary to 
reach this conclusion and doing so could tie the Commission’s hands in future cases.  The Renewables 
Suppliers’ contractual argument recognizes that under the LTPPAs, the Commission can decide not to 
“direct otherwise,” so the Commission could simply conclude that based on the record, it has not been 
persuaded to adopt the method of curtailment specified by the primary proposal. 
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not override the contractual provision specifying that the Commission can “otherwise direct” 

how a curtailment shall be implemented, as provided for by the primary proposal. 

 “Unilaterally modifying the LTPPAs is not in the public interest.”  As shown above, 

the Renewables Suppliers’ primary proposal does not require modification of the LTPPAs.  

Further, other than a general reference to other parties’ arguments, the PO does not cite any other 

basis to refute that the primary proposal is in the public interest.  As summarized in §II.A above, 

the record demonstrates that adopting the primary proposal is in the public interest. 

 Some parties argued that adopting the primary proposal would create uncertainty for 

bidders in future procurements by creating the impression that the contracts can be revised after 

they are awarded.  To the contrary, however, adoption of the primary proposal will reduce 

uncertainty in future procurements, because it will enable bidders to approach future 

procurement events with confidence that if they are awarded a contract, there will be certainty as 

to receipt of the contracted revenues.  The bidders will not see a need to bid higher prices, 

including additional “risk premiums,” or decide not to participate because the procurement 

process is too risky and unpredictable.  PO at 16; RS RB at 26.  Thus, the outcomes produced by 

the primary proposal will be in the public interest.   

 C. ComEd’s Late-Arriving Statutory Argument is Wrong 

 In its reply brief on rehearing, ComEd, for the first time in either the original proceedings 

in this case or the rehearing, argued that the IPA Act requires that if the RPS price caps would be 

exceeded, purchases of both RECs and the associated energy must be curtailed.  ComEd argues 

that §1-10 of the IPA Act defines “renewable energy resources” to include both energy and its 

associated REC and that §1-75(c) of the IPA Act specifies that “renewable energy resources 

procured pursuant to the procurement plan shall be reduced by an amount necessary to limit the 

annual estimated average net increase due to the costs of these resources included in the amounts 

paid by eligible retail customers [to no more than the rate cap amounts].”  PO at 47-48.  In 
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reaching the conclusion not to adopt the Renewables Suppliers’ primary proposal, the PO 

describes (at pages 47-48 and 52), but does not adopt or rely on, ComEd’s argument.  However, 

because ComEd did not make this argument until its reply brief on rehearing, the Renewables 

Suppliers have not had the opportunity to respond to it, and therefore do so now. 

 ComEd’s argument both misreads the statutory definition of “renewable energy 

resources” and ignores the fact that the Commission rejected this construction of the statute in a 

previous IPA Plan case, Docket 10-0563.  The definition of “renewable energy resources” in §1-

10 of the IPA Act states (20 ILCS 3855/1-10; emphasis added): 

“Renewable energy resources” includes energy and its associated renewable 
energy credit or renewable energy credits from wind, solar thermal energy, 
photovoltaic cells and panels, biodiesel, anaerobic digestion, crops and untreated 
and unadulterated organic waste biomass, tree waste, hydropower that does not 
involve new construction or significant expansion of hydropower dams, and other 
alternative sources of environmentally preferable energy.   

Section 1-10 also defines “renewable energy credit” as “a tradable credit that represents the 

environmental attributes of a certain amount of energy produced from a renewable energy 

resource.” Id.  Contrary to ComEd’s argument, §1-10 does not define “renewable energy 

resources” as comprising both energy from an enumerated renewable sources and its associated 

RECs.  Rather, it defines “renewable energy resources” as either (i) energy from the enumerated 

renewable sources and the associated RECs or (ii) the RECs associated with the energy produced 

from one of the enumerated renewable sources.  This is precisely the conclusion the Commission 

reached when faced with the issue of whether “renewable energy resources” procured to meet the 

requirements of the IPA Act had to include both energy and the associated RECs: 

The Commission has considered the arguments and reviewed the relevant statutory 
provisions.  When a statute is clear on its face, the Commission must abide by it.  
Section 1-10 defines “renewable energy resources” as either energy and its associated 
renewable energy credit or renewable energy credits from renewable energy, such 
as wind or solar thermal energy (emphasis added).  As noted in Section 1-10 a REC 
is a renewable energy resource and therefore fully meets the requirement of Section 
1-20 of the IPA Act requiring the procurement of renewable energy.   

 The Commission therefore is not bound to require that the Plan provide for the 



12 
 

procurement of renewable energy but rather can simply procure RECs and fully meet 
the law’s requirements.8 

 ComEd’s proposed statutory definition of “renewable energy resources” quickly falls 

apart when one attempts to apply it in conjunction with other provisions of the IPA Act.  For 

example, if ComEd’s proposed definition of “renewable energy resources” were correct, then the 

procurement of “renewable energy resources” to satisfy the RPS requirements of §1-75(c)(2) 

would need to consist of bundled renewable energy plus the associated RECs; purchases of 

unbundled RECs could not be used to satisfy the RPS requirements.  Of course, this is not the 

case; the RPS requirements have been met, in the annual IPA Plans, largely through the purchase 

of unbundled RECs (as the Commission explicitly ruled, in Docket 10-0563, is appropriate under 

the statute).  Similarly, the provision of §1-75(c)(2) that “the total of renewable energy resources 

procured pursuant to the procurement plan for any single year shall be reduced by an amount 

necessary to limit the annual estimated average net increase due to the costs of these resources 

included in the amounts paid by eligible retail customers . . . to . . . no more than [the rate cap 

amounts],” can be met by curtailing only RECs that are being purchased under the LTPPAs, and 

not the associated energy. 

III. Conclusion 

 For the reasons set forth in this Brief on Exceptions, the Commission should modify the 

PO, and enter a final order on rehearing in this proceeding, in accordance with the Renewables 

Suppliers’ exceptions to the PO set forth herein. 

       

 

 

 
                                                 
8 Illinois Power Agency, Docket 10-0563, Order dated Dec. 21, 2010, at 83; emphasis in original.  As the 
quoted text indicates, the construction of the definition of “renewable energy resources” now being 
advanced by ComEd was advanced in Docket 10-0563 by parties contending that the procurement of 
renewable energy resources for RPS purposes cannot consist solely of purchases of RECs. 
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ATTACHMENT 1: 
Proposed Replacement Text for the Proposed Order 

 To implement the Renewables Suppliers’ exceptions to the PO and provide for adoption 

of the Renewables Suppliers’ primary proposal, §VIII, “Commission’s Analysis and 

Conclusion,” and §IX, “Findings and Ordering Paragraphs,” should be revised as shown below.1  

In addition, the Renewables Suppliers point out the following typographical errors in the PO: 

1. Page 1, second paragraph, second line: the reference to “Retail Suppliers” should be 
changed to “Renewables Suppliers.” 

2. Page 15, last line on the page:  the phrase “The RS believes is will lead” should be 
changed to “The RS believes this will lead.” 

VIII. COMMISSION’S ANALYSIS AND CONCLUSIONS 

 Articles VIII and XVI of the PUA, along with the IPA Act, govern the IPA's and the 
Commission's obligations regarding renewable resources energy efficiency.  As a State Agency, 
and subject to the other provisions in the statutes, the Commission has an obligation to strive to 
achieve the renewable resources energy efficiency goals adopted by the Illinois General 
Assembly in Section 1-75(c) of the IPA Act 8-103 of the PUA.  As a result, the Commission 
appreciates the input and effort of the parties on this important issue. 

 The RS' primary proposal is that the Commission should direct that, in the event it is 
determined that a curtailment of purchases is required to avoid exceeding the renewable portfolio 
standard rate caps, only purchases of renewable energy credits under the LTPPAs should be 
curtailed, rather than both energy and the associated RECs.  This primary proposal is opposed by 
all other parties that provided input on rehearing. 

 The RS contends that its primary proposal will not harm utility customers.  The RS 
argues the appropriate comparison for determining whether utility customers are harmed by the 
RS' primary proposal is a comparison of what customers pay if there is no curtailment versus 
what they pay under the proposal if there is a curtailment.  The RS claims the utility’s customers 
are charged the same price for the energy associated with curtailed RECs as they are charged for 
the energy associated with RECs that are not curtailed.   

 Staff, ComEd, and Ameren believe the RS' primary proposal will harm utility customers 
and should, therefore, be rejected.  They argue that under the RS' primary proposal, the utilities 
will be required to purchase energy from the LTPPA suppliers at prices that exceed the market 
price of energy.  Because these higher energy costs would be passed on to the utilities' 
customers, they believe customers are harmed. 

                                                 
1 The second sentence of the first paragraph in §VIII of the PO (on p. 51) and the sixth sentence of the 
second full paragraph on page 54, both refer to the energy efficiency goals in §8-103 of the PUA.  Section 
8-103 is not relevant to the issues in this rehearing.  Regardless of any substantive changes to §VIII of the 
PO, these two references should be eliminated or changed, presumably to refer to the renewable energy 
resources goals in §1-75(c) of the IPA Act. 
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 ComEd also asserts that the RS' proposal would simply shift the risk of current and future 
load shifting from the RS onto utility-supplied customers.  ComEd claims this is not just an extra 
layer of cost not appropriately borne by retail customers but, it is imposing an added layer of cost 
on those customers for a risk they have already paid once to have the RS bear.  ComEd insists 
that utility customers have already paid a premium to the RS to accept or manage this risk in the 
agreed-to fixed price contained in the LTPPAs.   ComEd believes utility customers should not be 
required to pay a second time for this risk.   

 The RS argues that it could not reasonably have foreseen the level of customer switching 
which resulted from municipal aggregation.  This argument is disputed by the IPA, Staff, 
ComEd, and Ameren.   

 Among other things, the parties opposed to the RS' primary proposal argue that it would 
require the Commission to effectively modify the terms of the LTPPAs.  Some of those parties 
argue that the Commission lacks the authority to unilaterally modify the terms of the LTPPAs.  
All of those parties appear to agree that, even if the Commission possessed the authority to 
unilaterally modify the terms of the LTPPAs, it should not do so.  Those parties believe that 
unilaterally modifying the terms of the LTPPAs would not be beneficial to the eligible retail 
customers of ComEd or Ameren.  They also believe that unilaterally modifying the terms of the 
LTPPAs would establish a dangerous precedent under which bidders in future procurement 
processes could not be assured that contracts previously entered into would be sacrosanct or non-
negotiable.    

 In its Reply Brief, ComEd argues that Section 1-75(c) of the IPA Act explicitly requires 
that any curtailment required to stay with in the statutory rate impact cap be of "renewable 
energy resources" and that the IPA Act defines renewable energy resources to include energy 
and its associated renewable energy credit.  In essence, ComEd argues that the RS' primary 
proposal is barred by the IPA Act.   

 As the Commission understands it, the RS essentially argues that it is not asking the 
Commission to modify the terms of the LTPPAs.  Instead, the RS argues that it is asking the 
Commission to modify the method of implementing any curtailments under the provisions of the 
LTPPAs.  The RS believes the appropriate method for implementing curtailments did not receive 
the attention in Docket No. 12-0544 that it is receiving in this case, and it is the purpose of this 
rehearing to determine if a different method of implementing curtailments should be adopted.    

 It appears to the Commission that both the record and arguments on rehearing are more 
complete than in the initial phase of this proceeding or in Docket No. 12-0544.  Nevertheless, the 
decision on this issue is difficult.  Despite the RS' protestations to the contrary, it is clear to the 
Commission that bidders on the LTPPAs should have known about the possibility of customer 
switching and curtailments.  That is precisely one reason why the curtailment provisions were 
included in the LTPPAs. However, this does not resolve the question of how curtailments of 
purchases under the LTPPAs should be implemented in order to comply with the statutory rate 
cap provisions. 

 The Commission is sympathetic to the LTPPA suppliers and the possibility that they may 
have underestimated the degree of customer switching in Illinois and the associated probability 
and/or magnitude of potential curtailments.  Nevertheless, this is the textbook definition of risk 
and the LTPPA suppliers accepted that risk by entering into the LTPPAs. Again, however, this 
does not resolve the question of how curtailments under the LTPPAs should be implemented.  As 
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a result, the Commission rejects the RS' proposed method of evaluating harm to utility customers 
in favor of the method endorsed by Staff, ComEd, and Ameren.   

 Staff, ComEd, and Ameren assert that utility customers will be harmed by the primary 
proposal under their proposed method of evaluating customer harm.  The RS argue that the 
primary proposal will not harm utility customers because the proper comparison is what 
customers pay if there is no curtailment versus what customers pay in the event of a curtailment, 
and that under the primary proposal, utility customers will continue to receive the full protection 
of the RPS rate caps.  They also contend that the curtailment of purchases of energy associated 
with curtailed RECs that is occurring under the current curtailment method is not necessary in 
order to comply with the statutory RPS rate caps.  The RS contend that there is no harm to 
customers if they are charged for the energy associated with the curtailed RECs at the same price 
that they are charged for energy that is not curtailed.  The Commission agrees with the RS that 
the primary proposal will not harm customers.  The primary proposal will in fact reduce charges 
to customers in the event of a curtailment, by the amount necessary to stay within the rate caps.  
It appears to the Commission that in the short-term that is almost certain.  What is not entirely 
clear is whether customers will be harmed over the entire term of the LTPPAs.   

 Before addressing that question, the The Commission next will turn to whether the RS' 
primary proposal would constitute modifying the terms of the LTPPAs.  Having reviewed the 
parties' filings in this proceeding, it is clear to the Commission that it was explicitly intended that 
the IPA would acquire a bundled product of energy and RECs when it procured long-term 
renewable resources.  Additionally, it is clear that the curtailment provisions of the LTPPAs 
explicitly call for the possible curtailment of "Product" purchased under the LTPPAs if the 
Commission does not otherwise direct that a different means of curtailment be implemented.  It 
is also clear that the definition of "Product" explicitly includes both energy and the associated 
RECs.  However, these provisions do not mandate that the current method of curtailments must 
be used, because the method of curtailments specified in the LTPPAs is expressly conditioned by 
the phrase, “unless otherwise directed by the Illinois Commerce Commission.” 

 While the Commission fully understands and appreciates the RS' positions of the other 
parties with regard to this issue, the Commission concludes that adopting the RS' primary 
proposal would not constitute a modification of the LTPPAs.  The terms of the LTPPA expressly 
recognize that the Commission can direct that a curtailment be implemented in a way other than 
the “default” curtailment method specified in the LTPPAs, if the Commission determines that it 
is appropriate to adopt a different method.  Additionally, the Commission notes that ComEd’s 
statutory argument, which was presented for the first time in this docket in its reply brief on 
rehearing, misreads the statutory provisions on which it is based and was previously rejected by 
the Commission in its order on the 2010 IPA Procurement Plan, Docket 10-0563 (where the 
same statutory argument was made by parties other than ComEd).  Contrary to ComEd’s 
argument, the IPA Act supports the conclusion that compliance with the statutory RPS rate caps 
can be achieved by reducing purchases of RECs, in the amount needed to stay within the rate 
caps, without also curtailing purchases of energy associated with the curtailed RECs.  Finally on 
this issue, the Commission concludes that the primary proposal is fully consistent with and 
preserves the “regulatory out” protection for the utilities embodied in the LTPPAs; the primary 
proposal does not require the utility to make payments to the suppliers under the LTPPAs that 
the utility cannot recover through its tariffs.  For the many reasons identified by the IPA, Staff, 
ComEd, and Ameren, the Commission finds that unilaterally modifying the LTPPAs is not in the 
public interest.  Given this conclusion and the fact that it is not clear that utility customers will 
not be harmed by the RS' primary proposal, the Commission declines to adopt the RS' primary 
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proposal. 

 This leaves the question of whether the RS’ primary proposal is in the public interest.  
Having considered the parties’ arguments on this issue, the Commission concludes that the 
primary proposal is in the public interest.  The Commission finds that the record shows the 
primary proposal will restore confidence of renewable generation developers and suppliers in the 
RPS contract process in Illinois, because it will demonstrate that when suppliers enter into long-
term contracts to supply renewable energy and RECs to the Illinois market, they can reasonably 
expect that they will receive the revenues they contracted for (and on which the financing of their 
renewable generation facilities may have been based).  This in turn will promote the continued 
development of renewable generation facilities both in Illinois and in nearby states to supply the 
Illinois market.  Continued development and operation of new renewable generation facilities in 
Illinois, and in nearby states to serve the Illinois market, will help to ensure that the RPS goals 
established by the General Assembly can be met, and at reasonable costs to consumers; that 
Illinois will realize the environmental benefits of renewable generation of electricity; and that 
Illinois and localities within Illinois where facilities are developed will continue to realize the 
economic, employment, and fiscal benefits provided by these facilities. 

 Accordingly, the Commission concludes that the Renewables Suppliers’ primary 
proposal should be adopted.  The utilities and the LTPPA suppliers are directed to implement 
curtailments of the LTPPAs, beginning with the date of this order on rehearing, by curtailing 
only purchases of RECs under the LTPPAs, in the amounts necessary to prevent the RRB from 
being exceeded for the procurement plan year; and to continue to settle the energy associated 
with curtailed RECs based on the price specified in the IPA’s 2010 forward energy price curve 
for the applicable time period less the Day-Ahead Hourly LMPs for the settlement period. 

 Although the RS’ primary and secondary proposals are mutually exclusive, and therefore 
it will not be necessary to adopt the secondary proposal, the Commission believes it is 
appropriate to discuss its observations and conclusions regarding the secondary proposal. The 
RS' secondary, alternative proposal is that curtailed RECs should be purchased by the utilities, 
using their accumulated balance of funds from assessing the ACP rate to their customers served 
on hourly pricing tariffs and by the IPA, using funds in the IPA RERF, at prices equal to the 
Contract Prices under the LTPPAs less the DAH-LMPs.  The RS asserts its secondary proposal 
will not harm utility customers and preserves the customer protections of the rate caps.   

 The IPA endorses the RS' alternative proposal as long as that alternative proposal is 
limited to use of the utility-held hourly customer ACP funds.  While ComEd and Ameren say 
very little about the RS' alternative proposal, it is not clear that they support it.  While he says 
relatively little about the alternative proposal, it appears that Staff witness Zuraski opposes the 
RS' alternative proposal because he believes it would increase costs to utility customers.  (See 
ICC Staff Exhibit 1.0 on Rehearing at 3-4)  If the Commission approves the RS' secondary, 
alternative proposal, then Staff recommends that any costs incurred by the utilities in excess of 
the budgeted amount be paid for with ACP funds already collected from hourly-priced 
customers.   

 Having reviewed the parties' filings on rehearing, the Commission finds that the RS' 
alternative proposal, modified to include only the ACP funds already collected by ComEd and 
Ameren, is reasonable, will not harm utility customers, and is in the public interest, and should 
be adopted.  The Commission believes, however, that were it to be adopted, it would be is 
necessary to modify the RS' alternative proposal to recognize the fact that the Commission does 
not have authority over the IPA's use of the RERF.   
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 Unlike its primary proposal, there There is no indication that the RS' alternative proposal 
would require any unilateral modification of the LTPPAs.  Additionally, that alternative 
proposal, as modified, does not appear in anyway inconsistent with the provisions of the PUA or 
IPA Act.  Staff is correct that RS' alternative proposal could cause the utilities' to incur additional 
costs because the price for curtailed RECs could increase.  Because the source of paying for any 
potential additional costs is ACP funds already collected, it does not appear it would impose 
incremental costs on utility customers.  The Commission finds that the record does not support a 
finding that the RS' alternative proposal, as modified, would harm utility customers.  As noted 
above, the Commission has an obligation to, and is devoted to, achieving the renewable energy 
resources efficiency goals adopted by the Illinois General Assembly in Section 1-75(c) 8-103 of 
the IPA Act PUA, subject to the other provisions in the statutes.  The Commission finds that 
adopting the RS’ secondary this proposal would be is a reasonable step to encourage the use and 
development of renewable resources in Illinois and is in the public interest.   

 The Commission notes the IPA recommends the alternative proposal be approved only if 
the Commission approves a methodology for implementing the proposal to ensure each LTPPA 
counterparty is properly compensated.  The RS proposes that assuming a curtailment were 
declared for a year, the utility’s accumulated balance of hourly ACP funds at the start of the year 
(June 1) would be used to purchase curtailed RECs during the ensuing year.  The RS says at the 
start of the year, the utility’s accumulated balance of hourly ACP funds would be allocated pro 
rata to the LTPPA suppliers based on the Annual Contract Quantity of each supplier’s LTPPAs 
to the aggregate Annual Contract Quantity of all the utility’s LTPPAs. Going forward into the 
year, the RS proposes for each supplier’s allocated portion of the hourly ACP balance to be used 
to purchase the full amount of that supplier’s curtailed RECs in each month, until that supplier’s 
portion is exhausted.  If a supplier’s allocated portion of the hourly ACP funds is exhausted by 
the purchase of curtailed RECs from that supplier before the end of the year (May 31), the RS 
says that supplier can sell any remaining curtailed RECs for the remainder of the year to the IPA.  

 In terms of the settlement mechanics of the utility’s purchase of curtailed RECs from a 
LTPPA supplier, the RS proposes for the utility to simply settle with the supplier each month for 
the curtailed RECs purchased with hourly ACP funds on the basis of the same price data used to 
settle the non-curtailed part of the LTPPAs, i.e., the LTPPA Contract Price less the Day-Ahead 
Hourly LMPs in that month. 

 The IPA indicates that the RS' implementation proposal appears to take into account the 
questions raised by the IPA and Staff and the IPA has no objection to the Commission adopting 
this methodology.  The Commission notes that no party objected to the RS' proposed 
implementation methodology in its briefs.  The Commission concludes that the RS' proposed 
implementation methodology for the RS' modified alternative proposal adopted herein is 
reasonable and is the implementation methodology that should be used were the secondary 
proposal to should be adopted. 

IX. FINDINGS AND ORDERING PARAGRAPHS 

 The Commission, having reviewed the entire record, is of the opinion and finds that: 

(1) ComEd and AIC are Illinois corporations engaged in the retail sale and delivery 
of electricity to the public in Illinois, and each is a "public utility" as defined in 
Section 3-105 of the PUA and an "electric utility" as defined in Section 16-102 of 
the PUA; 
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(2) the Commission has jurisdiction over the parties hereto and the subject matter 
hereof; 

(3) the recitals of fact and conclusions reached in the prefatory portion of this Order 
are supported by the record and are hereby adopted as findings of fact;  

(4) the Commission finds that the Renewables Suppliers’ primary proposal will not 
harm customers, is in the public interest, and should be adopted; accordingly, the 
utilities and the LTPPA suppliers are directed to implement curtailments of the 
LTPPAs, beginning with the date of this order on rehearing, by curtailing only 
purchases of RECs under the LTPPAs, in the amounts necessary to prevent the 
RRB from being exceeded for the Plan year; and to continue to settle the energy 
associated with curtailed RECs based on the price specified in the IPA’s 2010 
forward energy price curve for the applicable time period less the Day-Ahead 
Hourly LMPs for the settlement period curtailed RECs should be purchased by 
the utilities, using their accumulated balance of funds from assessing the ACP rate 
to their customers served on hourly pricing tariffs, at prices equal to the Contract 
Prices under the LTPPAs less the DAH-LMPs, using the implementation 
methodology proposed by the Renewable Suppliers in its rebuttal testimony; 

(5) except as specifically modified herein, the Commission's December 18, 2013 
Order in this proceeding should be affirmed;  

(6) subject to the modifications adopted in the prefatory portion of this Order as well 
as the modifications adopted in the Commission's December 18, 2013 Order, the 
Plan filed by the IPA pursuant to Section 16-111.5 of the PUA should be 
approved; as modified, the Plan, and load forecasts found appropriate in this 
proceeding, will ensure adequate, reliable, affordable, efficient, and 
environmentally sustainable electric service at the lowest total cost over time, 
taking into account any benefits of price stability; in making this finding, the 
Commission is not expressing its concurrence in every statement or opinion 
contained in the Plan and no presumptions are created with respect thereto. 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that subject to 
the modifications adopted in the prefatory portion of this Order as well as the modifications 
adopted in the Commission's December 18, 2013 Order, the Plan filed by the Illinois Power 
Agency pursuant to Section 16-111.5 of the Public Utilities Act is hereby approved, as are the 
load forecasts found appropriate in this proceeding. 

 IT IS FURTHER ORDERED that Finding (4) above shall be followed by the appropriate 
parties.   

 IT IS FURTHER ORDERED that all motions, petitions, objections, and other matters in 
this proceeding which remain unresolved are disposed of consistent with the conclusions herein. 

 IT IS FURTHER ORDERED that except as specifically modified herein, the 
Commission's December 18, 2013 Order in this proceeding is hereby be affirmed. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of the 
Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject to the 
Administrative Review Law. 
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