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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: Sonya Teague Kingsley, Administrative Law Judge 
 
DATE: May 14, 2014 
  
SUBJECT: Amcor Flexibles, Inc.  
  -vs-    
 Commonwealth Edison Company 
 

Complaint pursuant to Sections 9-250 and 10-108 of the 
Illinois Public Utilities Act (220 ILCS 5/9-250 and 220 ILCS 
511 0-1 08) and Section 200.170 of the Rules of Practice (83 
Ill. Adm. Code 200.170).  

 
RECOMMENDATION: Deny Motion to Stay and Application for Rehearing. 
 
 
Background  
 

The Public Utilities Act provides, in pertinent part, that: 
 

Within 30 days after the service of any … order or decision of the 
Commission any party to the action or proceeding may apply for a 
rehearing in respect to any matter determined in said action or 
proceeding and specified in the application for rehearing.  (220 ILCS 
5/10 – 113). 

  
This statute further provides that the Commission shall receive and consider such 
application and it “shall grant or deny such application in whole or in part within 20 days 
from the date of the receipt thereof by the Commission” Id. Further, no appeal is allowed 
from any order or decision “unless and until an application for a rehearing thereof shall 
first have been filed with and finally disposed of by the Commission.”  Therefore, no 
party can appeal a Commission order without filing an application for rehearing. Id. 
Additionally, applications for rehearing must state with specificity the issues for which 
rehearing is sought.  (83 Ill. Adm. Code 200.880(b)).  
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The Commission entered a Final Order in this proceeding on April 2, 2014.  
Amcor Flexibles, Inc. (“Amcor or “Complainant”) filed a Second Amended Motion for a 
Post-Order Stay Pending Rehearing (“Motion to Stay”) on April 29, 2014. On May 2, 
2014, Amcor also timely filed its Application for Rehearing and Reconsideration 
(“Application for Rehearing”).  Below is a summary of the arguments presented in 
connection with Amcor’s Motion to Stay and its Application for Rehearing.  
 
Motion to Stay  
 
 Amcor states that in civil litigation filing a petition for rehearing automatically 
stays enforcement of a judgment.  Amcor argues that while the Public Utilities Act 
(“Act”) and the Commission’s rules do not provide for a similar stay to occur 
automatically, the Commission should impose such a stay because this proceeding is 
analogous to civil litigation in almost all respects.  Amcor maintains that staying the 
effectiveness of the Final Order pending rehearing would preserve the status quo and 
would not unduly prejudice Commonwealth Edison Company (“ComEd”). Amcor 
contends, however, that it will be harmed if the stay is not granted because it is unclear 
that if it begins to pay the disputed charges ComEd would voluntarily refund those 
payments if the Commission reverses it decision on rehearing.  
 
 Amcor also argues that there is a significant likelihood of success on the merits 
for the following reasons: 
 

(1) The Commission did not consider the merits of whether ComEd should 
have been barred from presenting its testing evidence as a sanction for 
destroying evidence;  

 
(2) The Final Order does not specifically mention the Motion in Limine and 

erroneously adopts the position that Amcor should have made an 
interlocutory appeal earlier in the proceeding;  

 
(3) ComEd flouted the Commission’s meter testing regulations and the Final 

Order adopted by the Commission does not provide any sanction for 
ComEd’s decision to ignore these regulations; and  

 
(4) The Final Order erroneously directs Amcor to make payments to ComEd 

although during the period at issue Amcor had in place an election under 
ComEd’s Rider SBO/Single Billing Option, pursuant to which MidAmerican 
Company (“MidAmerican”), Amcor’s alternative retail electric supplier, bills 
Amcor for both electricity supply and delivery services. As a result, Amcor 
has received demands for payment from both ComEd (made pursuant to 
the Final Order) and MidAmerican (made pursuant to its normal billing 
practices) for the same sum.  

 
 On May 5, 2014, ComEd filed its response to the Motion to Stay.  ComEd argues 
Amcor’s Motion to Stay should be denied because it fails to satisfy the most basic 
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elements essential for the grant of a stay and it suffers from other infirmities. ComEd 
states that Amcor’s reference to automatic stays in the context of civil litigation is 
inapplicable since the Commission is not a court and it has its own rules, power and 
procedures.   
 
 Additionally, ComEd contends that Amcor’s Motion to Stay fails to show a 
likelihood that Amcor will succeed on the merits.  ComEd maintains that Amcor’s 
argument that the Final Order relies on facts outside of the record is without merit and 
Amcor fails to provide any evidence to the contrary. ComEd notes that the statements 
referenced by Amcor concerning Mr. Thomas Rumsey’s testimony on page 2 of the 
Administrative Law Judge’s (“ALJ”) memorandum dated April 2, 2014 and the testing of 
the meter on page 21 of the Final Order are derived exclusively from the Stipulation, 
including the undisputed testimony.  ComEd also notes that Amcor’s reference to the 
explanation of meter testing on page 21 of the Final Order is simply a description of how 
a meter is tested and it concerns meter testing generally.  
 
 ComEd also contends that Amcor has not provided evidence that the Final Order 
errs in its construction or application of the law. ComEd notes that the Final Order 
provides a careful and thoughtful analysis of Rule 410.200 and correctly determines the 
facts in this case do not fall under the rule’s provisions. ComEd maintains that contrary 
to Amcor’s assertions, the Commission did not err in refusing to reconsider Amcor’s 
Motion in Limine.  ComEd argues Amcor plainly erred when it did not timely pursue 
interlocutory review of the ALJ’s ruling denying its Motion in Limine under Rule 
200.520(a).  Additionally, ComEd maintains that Amcor erred when it did not at any time 
subsequent, attempt to show good cause and formally petition for interlocutory review. 
 
 ComEd further argues that Amcor does not and cannot show that it will suffer 
irreparable harm if its Motion to Stay is denied. ComEd asserts that Amcor’s suggestion 
that if it were to prevail on its Application for Rehearing, ComEd might not refund any 
payments made by Amcor in the interim is without merit. ComEd notes that Section 
280.75 of the Commission’s rules provide that in a situation where a customer has paid 
a utility bill and the billing is later found to be incorrect, the utility is obligated to refund 
the overcharge with interest. ComEd contends that Amcor has not shown how this rule 
fails to protect its interests or why a stay is needed.  
 

ComEd also argues that Amcor’s claim of double billing is equally without merit.  
ComEd states that contrary to Amcor’s assertion, the Final Order does nothing to 
change the nature of the Complainant’s billing. It does not direct Amcor to make 
payments to ComEd outside of the single billing option that Amcor elected. Amcor 
continues to be billed by MidAmerican only – for both its energy supply (MidAmerican) 
and delivery service (ComEd).  ComEd asserts that although Amcor has violated the 
Commission’s rules concerning bringing new material before the Commission with 
respect to the documents attached to its Motion to Stay, it notes that these documents 
do not support Amcor’s position that it has been double billed. ComEd notes that 
Amcor’s Exhibit A at pages 1 and 2 is not a separate bill nor a demand for payment but 
rather an Installment Payment Agreement Confirmation that simply informs Amcor that it 
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will be billed through MidAmerican for the $62,190.07 in 16 monthly installments 
precisely as the Final Order directs.  ComEd also notes that Amcor’s Exhibit A at pages 
3 and 4 is a confidential e-mail correspondence between MidAmerican and Amcor that 
is irrelevant to the issue at hand and provided with no explanation. For all of these 
reasons, ComEd argues Amcor has failed to meet the requirements for a Motion to 
Stay.  

 
In its reply, Amcor argues that unlike many Commission dockets, this case has 

been litigated the same way it would have been litigated in court, therefore, the 
Commission should look to the provision of Illinois law (735 ILCS 5/2-1203(b)) that 
governs motions for rehearing/reconsideration and grant a stay pending rehearing 
consistent with this law.  Amcor contends that although it is not necessary to the Motion 
to Stay, it has clearly established a likelihood of success on the merits. Additionally, 
Amcor maintains that ComEd has not provided convincing arguments to show that 
Amcor has not established a likelihood of success on the merits.  Amcor continues to 
argue that it has been double billed, however, it notes that ComEd acknowledges in its 
response that it is “not entitled to payment and that it will not seek payment itself.”  
Amcor argues the Final Order should be amended to clarify that any payment obligation 
would run to MidAmerican and not ComEd.   
 
 A party requesting a stay must show that: (1) the requesting party will suffer 
irreparable harm if the stay is denied; (2) there is no harm to other parties if the stay is 
granted; and (3) the requesting party will likely prevail on the merits. Amcor has failed to 
satisfy these requirements. Specifically, Amcor has failed to provide convincing 
arguments that irreparable harm would be caused by denying the motion. As noted by 
ComEd, Section 280.75 of the Commission’s rules provides that ComEd would be 
required to refund any payments made by Amcor with interest if the Commission grants 
rehearing and reverses its ruling in the Final Order.  Additionally, Amcor’s argument that 
the Final Order erroneously directs it to pay ComEd and has resulted in double billing by 
ComEd and MidAmerican for the same sum is without merit. The Final Order does 
nothing to change how Amcor is billed and does not in any way direct Amcor to make 
payments to ComEd outside of the single billing option that it elected. Moreover, it is 
clear that Amcor’s Exhibit A at pages 1 and 2 is not a separate bill nor a demand for 
payment but rather an Installment Payment Agreement Confirmation informing Amcor 
that its account is now on an installment payment agreement as directed by the Final 
Order.  Therefore, Amcor has not shown that it will suffer irreparable harm if the stay is 
denied.  
 
 In addition, Amcor has failed to show that it will likely prevail on the merits. Amcor 
has reiterated many of the arguments made previously during the proceeding and they 
continue to be unpersuasive. Additionally, Amcor’s new argument that the Final Order 
erroneously directs payment to ComEd resulting in double billing lacks merit as noted 
above. Further, there is no need to amend the Final Order as requested by Amcor. The 
Final Order does not change how Amcor is billed and as Amcor has noted in its reply, 
ComEd has stated that it does not intend to collect the payment directly from Amcor and 
MidAmerican has informed Amcor that it will include the amount at issue in its billings. 
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Thus, all of the parties are in agreement that MidAmerican is entitled to bill Amcor 
directly and not ComEd.  Accordingly, I recommend that the Commission deny Amcor’s 
Motion to Stay.  
 
Application for Rehearing 
 

Final Order Considers Facts Outside the Record  
 

Amcor maintains that the Final Order relies on facts outside the stipulated record 
in this docket, and therefore violates Section 10-103 of the Act. Amcor argues that the 
Final Order and the accompanying memorandum purport to go outside that record to 
rely on supposed testimony of ComEd’s employee Mr. Thomas Rumsey, and even to 
unsworn arguments of ComEd’s counsel.  
 

Contrary to Amcor’s assertion, the stipulated record, which consists of the 
Stipulation of Facts and Undisputed Testimony (“Stipulation”), includes testimony. The 
title of the Stipulation itself includes the phrase “Undisputed Testimony”.  Moreover, the 
section of the Stipulation that includes paragraphs 36-38 of the Stipulation is entitled 
“Undisputed Testimony” and this section includes an account of the testing and storage 
of the meter by Mr. Rumsey. Thus, this section of the Stipulation is clearly part of the 
record. Similarly, the description of how a meter is tested is simply a description of 
meter testing generally based on the Commission’s rules.  Accordingly, Amcor’s 
argument lacks merit and rehearing should be denied on this issue.  
 

Final Order Erroneously Holds that Section 410.200(h)(1) Does Not Apply 
Unless a Meter Test Shows Meter Inaccuracy 

 
 Amcor argues that the Final Order erroneously holds that Section 410.200(h)(1) 
of the Commission’s regulations applies only when “a test has been conducted and the 
results of such test show that there is an average error of more than two percent.” 
Amcor contends that this is contrary to law because, by its express terms, Section 
400.200(h)(1) also prohibits a backbill when the utility providing metering service 
(ComEd in this case) has failed to perform all testing required by the regulations. 
 
 The Final Order thoroughly addressed this issue. Amcor does not offer any new 
evidence but instead reiterates its previous arguments. Therefore, no purpose would be 
served in granting rehearing on this issue.  
 

Final Order Erroneously Holds that ComEd did not violate Section 
400.200(h)(1) 

 
 Amcor argues that the Final Order erroneously holds that ComEd did not violate 
Section 400.200(h)(1) in this case. Amcor maintains that this is contrary to the facts and 
the law because the Stipulation shows that ComEd failed to perform any post-
installation testing of the Replaced Meter, as required by Commission Regulation 
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410.160. Further, the Stipulation shows that ComEd’s pre-installation testing, which 
tested only part of the Replaced Meter, was inadequate. 
 

The Final Order thoroughly addressed this issue. Amcor does not offer any new 
evidence but instead reiterates its previous arguments. Therefore, rehearing on this 
issue should be denied. 
 
 Final Order Fails to Grant Motion in Limine  
 

Amcor contends that the Commission erred in holding that Amcor waived its 
objection to the ALJ ruling denying Amcor’s Motion in Limine because it did not file for 
interlocutory review of that ruling within 21 days of its entry. Amcor maintains that the 
Commission’s rules expressly provide that such an interlocutory review is optional, not 
mandatory, and that all such objections are preserved regardless of whether the party 
requests interlocutory review. Amcor also argues that the Commission erred in denying 
Amcor’s Motion in Limine. Amcor states that there would be no evidence that the 
Replaced Meter underbilled if the Motion in Limine was granted by the Commission.  

 
Amcor has not presented new or additional evidence to warrant rehearing on this 

issue. Therefore, rehearing on this issue should be denied. 
  
Final Order Incorrectly Directs Payment to ComEd Instead of MidAmerican  
 
Amcor maintains that the Final Order incorrectly directs it to make payment to 

ComEd instead of MidAmerican which has resulted in double billing by these utilities.  
Amcor argues that during the time period relevant to this proceeding it had in effect an 
election under ComEd’s Rider SBO/Single Billing Option, thus its payments should be 
made to MidAmerican should the Commission ultimately rule against it.  
 

As previously stated with respect to Amcor’s Motion to Stay, this argument is 
unpersuasive and lacks merit. The Final Order does nothing to change how Amcor is 
billed and does not in any way direct Amcor to make payments to ComEd outside of the 
single billing option that it elected. Additionally, it is clear from the attachments to the 
Motion to Stay, Amcor’s reply in support of the Motion to Stay, and ComEd’s response, 
that MidAmerican and ComEd are not attempting to double bill Amcor. ComEd has 
provided Amcor with an installment payment agreement which confirms that Amcor is 
permitted to repay the amount at issue in installments as required by the Final Order 
and the e-mail that Amcor purports was sent by MidAmerican clearly demonstrates that 
MidAmerican plans to include the amount at issue in its billing to Amcor as required 
under the single billing option that Amcor elected.  Accordingly, rehearing on this issue 
should be denied. 
 
 In summation, I recommend denying Amcor’s Motion to Stay and its Application 
for Rehearing.  
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 The deadline for Commission action on the Application for Rehearing is May 22, 
2014. There is no deadline for Commission action on the Motion to Stay.  
 
 
STK:fs 
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