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 NOW COME the Staff of the Illinois Commerce Commission (“Staff”), by and 

through its undersigned counsel, pursuant to Section 200.190(e), of the Rules of 

Practice of the Illinois Commerce Commission (“Commission” or “ICC”) (83 Ill. Admin. 

Code § 200.190(e)), respectfully submits this Motion to Respond and Response to the 

Supplement to Verified Petition of Commonwealth Edison Company (“Supplement”) 

filed on May 1, 2014 in the above-captioned proceeding.  

I.  Motion to Respond 

Under the Commission rules, amendments to pleadings may be allowed by the 

Hearing Examiner or the Commission upon motion at any time during the pendency of 

the proceeding on such terms as shall be just and reasonable. 83 Admin. Code § 

200.140.  As a preliminary matter, ComEd did not include in its Supplement any motion 

1 
 



to amend its Petition, nor did it include in its Supplement any suggestion of what terms it 

may believe to be just and reasonable for the granting of the motion under the 

circumstances.  Furthermore, the Supplement attempts to put factual information into a 

record that is heard and taken without giving the parties a chance to examine these 

facts.  Notwithstanding these procedural defects, Staff herein responds to this pleading 

as if the Supplement were in effect a motion to amend its Petition to include new 

information.  As such, as a matter of right, responses to the Supplement should be 

allowed.  To the extent that it may be required, however, Staff includes this motion for 

leave to respond to the Supplement pursuant to Commission Rule 190. 83 Admin. Code 

§ 200.190. 

Good cause exists to grant this request.  Importantly, rather than simply 

supplementing ComEd’s original Petition, ComEd’s Supplement indicates a deficiency 

in ComEd’s Petition. (See, generally, Supplement.)  Since ComEd filed its Petition in 

this proceeding on December 2, 2013, ComEd was required to provide a list containing 

the names and addresses of owners of record as disclosed by certain tax records as of 

no more than thirty days prior to the filing, or no earlier than November 4, 2013.1 See 83 

Ill. Admin. Code § 200.150(h); (see, generally, Petition.) ComEd, however, admits to 

using information that was collected as early as October 30, 3013, outside the 

timeframe required by rule. (Supplement at 2.)  This, in and of itself, means that ComEd 

failed to comply with the requirements of the Commission’s Rules of Practice, 83 Ill. 

Admin. Code § 200.150(h).  The Supplement corrects errors of fact in the Petition but 

1 The rule would require the tax records be obtained no earlier than November 2, 2013, which was a 
Saturday, so the earliest ComEd should have used the tax records was November 4, 2013, a Monday. 
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does not address fully the issue of ComEd’s procedural defects.  As such, good cause 

exists to grant this motion for leave to respond to the Supplement. 

II. Background 

Commonwealth Edison Company (“ComEd”) filed its Verified Petition (“Petition”) 

with the Commission on December 2, 2013 seeking issuance of a Certificate of Public 

Convenience and Necessity (“CPCN”) under Section 8-406.1 of the Public Utilities Act 

(“Act” or “PUA”) for the Grand Prairie Gateway Project (“Project”) and an order under 

Section 8-503 of the Act authorizing and directing ComEd to construct the Project. The 

Commission’s Rules of Practice require that the applicant include with such a Petition “a 

list containing the name and address of each owner of record of the land as disclosed 

by the records of the tax collector of the county in which the land is located, as of not 

more than thirty (30) days prior to the filing of this Petition.” 83 Ill. Admin. Code § 

200.150(h).   

Staff will not repeat the entire procedural history of this proceeding here except to 

note that hearings on this matter were held on April 15, 16, and 17, 2014, and the 

record was marked heard and taken.  The record was kept open until April 23, 2014, in 

order to allow for the entry of affidavits and late filed exhibits.  Tr. 406:9-10; 403:4-7, 

Apr. 17, 2014. 

On May 1, 2014, ComEd filed its Supplement, including Exhibit A, consisting of 

an Affidavit of Donnell Murphy.  ComEd indicates that in its Petition, it used tax records 

from October 30, 2013, or 33 calendar days prior to filing its Petition, outside the 

timeframe required by 83 Ill. Admin. Code § 200.150(h).  (Supplement, at 2.) 

 

3 
 



III.  Response 

A. The Record Should Be Re-Opened To Include The New Supplemental 
Information And To Allow Parties An Opportunity To Be Heard.  

 
In its Supplement, ComEd provides new information after the close of the record. 

This new information includes a new substantive Affidavit of Donnell Murphy, Partner 

with Environmental Resources Management, who states she directed and supervised 

the process of reviewing county tax records.  (Supplement, Ex. A, Affidavit, ¶ 5.)  No 

other party has had an opportunity to review the Supplement during the proceedings or 

be heard on it.  As the record has already been marked heard and taken, any new 

information contained in the Supplement is not part of the official record and no parties 

had an opportunity to consider this information, obtain discovery of related or 

background information or verify its accuracy during the course of the proceedings.  As 

such, the record should be re-opened for the purpose of holding further hearings on any 

new information, even if it is just for the purpose of paper responses on the record.   

Under Section 200.870 of the Rules of Practice, any party may request that the 

Hearing Examiners hold additional hearings after the record has been marked “heard 

and taken” but before a final order by the Commission has been issued. 83 Ill. Admin. 

Code § 200.870. Additionally, Section 200.875 indicates that Hearing Examiners have 

discretion to admit late-filed exhibits into the record for good cause shown. 83 Ill. Admin. 

Code § 200.875.  

The information in the Supplement is vital to admit into evidence so that the 

Commission may consider a full and complete record. Similarly, Staff’s Response and 

any other parties’ response to the Supplement should be included in the record to allow 

the Administrative Law Judges (“ALJs”) and the Commission to properly consider all 
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known accurate facts. The assertions contained in the Supplement include material 

changes of fact not previously adduced indicating ComEd failed to comply with 

Commission Rules, and no party has had an opportunity to consider this information or 

verify its accuracy and completeness. For example, Ms. Murphy asserts that tax records 

were obtained from the Kane County Assessment Office on, among other days, 

November 2, 2013, a Saturday.  (Supplement, Ex. A, Affidavit, at ¶ 4.)  It is unclear how 

such records could have been obtained on a day that it appears the Kane County 

Assessment Office was closed.2  Likewise, as discussed in more detail below, it is 

unclear from ComEd’s Supplement whether there are additional landowners that should 

have been notified, but were not, other than the one landowner ComEd has identified.  

(Supplement, at 2.)   

The Commission has an interest in potentially affected landowners receiving 

proper notice of this Commission proceeding. The purpose of a certificate case is to 

determine whether a proposed construction project will promote the goals of the Act 

such as ensuring adequate, reliable, efficient, and least-cost electrical service to the 

state’s citizens. Commonwealth Edison Co. v. City of Warrenville, 288 Ill. App. 3d 373 

(2d Dist. 1977).  The process examines a number of factors such as the assertion of 

public need and evaluates alternative routes.  Key in that assessment is whether any 

constitutional rights have been violated and due process has been met. Wabash, 

Chester & Western R.R. Co. v. ICC, 309 Ill. 418-19, (1923). Therefore, the Hearing 

Examiners should hold additional hearings, even if these are in the form of written 

2 See http://www.kanecountyassessments.org/contact.htm.  According to the Kane County Assessment 
Office website, that office’s hours are Mon.-Fri., 8:30 a.m.-4:30 p.m. 
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responses, to allow parties to address these new material facts and should admit into 

the record the Supplement and any responses to the Supplement.  

B.  The Record Does not Support ComEd’s Claim of  Harmless Error. 
   
ComEd admits that it failed to comply with Commission Rules of Practice. (See, 

generally, Supplement.)    ComEd characterizes its failure to comply with the rules as 

harmless error because the list of landowners may not have changed even if ComEd 

had complied with the rules. (Supplement at 2.) The record is unclear on that point.  In 

particular, it is unclear if ComEd is referring to the notice given to landowners only with 

repect to ComEd’s primary route or its alternative route as well.  With discovery and 

additional hearings, the scope of the notice issue would be better understood.  As 

pointed out above, ComEd brings this new information to light after the record has been 

marked heard and taken.  The parties have not had an opportunity to be heard on it.  

Violation of a Commission rule is a serious matter regardless of whether or not an error 

exists, harmless or not3.  In any event, the determination of whether the violation was 

harmless would be one for the Commission to make in its discretion.      

Moreover, ComEd’s reasoning regarding the assumed lack of harm is faulty.  

ComEd indicates that it has “verified that this error in counting days did not result in the 

omission of any owner of record required to be on Exhibit D [of ComEd’s Petition], as 

submitted. Because Exhibit D to the Petition identifies all persons entitled to notice, no 

testimony or exhibit entered into evidence requires correction.”  (Supplement at 2-3.) 

Staff disagrees. ComEd was required to pull the appropriate tax records no earlier than 

3 Indeed, this principle is recognized under Section 5-202 of the Public Utilities Act, which provides that 
any violation of a Commission rule by a utility may be subject to civil penalties. 220 ILCS 5/5-201.  
Moreover, Section 5-202 does not require the Commission to analyze whether harm has occurred nor its 
severity nor any factors at all in accessing a penalty, other than the size of the utility. 
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November 4, 2013 and no later than on the date of the filing, as the rules provide for a 

full 30 day window in which petitioners may pull the requisite tax records so that the 

Commission can provide notice to the parties affected by the Petition of the “time and 

place scheduled for the initial hearing upon the application.” 83 Ill. Admin. Code § 

200.150(h); (Supplement at 1).  This is not a mere formality.  Playing down potential 

impacts, ComEd tacitly assumes that it would have pulled the tax records on November 

4, 2013 and that none of the records available at that time would have been different. 

(See, generally, Supplement.) ComEd admits, however, that the tax records accurately 

reflected at least one affected landowner as of November 13, 2013. (Supplement at 2.)  

ComEd could have pulled the records at any time during the thirty day period occurring 

after November 13 and been in full compliance with the rule as well as notifiying the one 

landowner ComEd has identified.   

Assuming ComEd’s numbers and assertions are correct, there were still 20 days 

within the statutory timeframe to pull the tax records during which ComEd could have 

obtained accurate tax records, but only 9 days during which it would not have obtained 

the accurate records. Id. For ComEd to declare its failure to comply with the rules would 

not have resulted in obtaining an accurate tax record ignores the possibility that ComEd 

may have pulled the tax records that would have accurately reflected the land 

ownership, had they been more aware of, and complied with, the timeframe requirement 

of the Commission’s rules. The Commission should not similarly ignore that possibility, 

which is two times more likely than the possibility that ComEd would have pulled tax 

records before November 13, 2013. 

C.  ComEd Must Comply with the Filing Requirements and the Statutory Clock 
Should Not Start Running Until ComEd Corrects its Deficiencies. 
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Whether the Petition may be considered properly filed or complete is a matter 

within the Commission’s discretion.  In a similar docket seeking an expedited CPCN for 

a new transmission line, ICC Docket No. 12-0598, the utility failed to properly notify 

affected landowners pursuant to Section 200.150(h). Ameren Transmission Company 

(“ATXI”), Second Order on Rehearing, ICC Docket No. 12-0598  (Feb. 20, 2014) 

(pending appeal in Appellate Court of Illinois, Fourth Judicial Circuit on other issues); 

ATXI, First Order on Rehearing, Docket No. 12-0598,  (Feb. 5, 2014); ATXI, Final 

Order, ICC Docket No. 12-0598 (Aug. 20, 2013);  see, generally, ATXI Petition for 

CPCN, pursuant to Section 8-406.1 of the Illinois Public Utilities Act, and an Order 

pursuant to Section 8-503 of the Public Utilities Act (“ATXI Petition”), ATXI’s Motion for 

Leave to File Amended Landowner List and for Order Directing the Clerk to Issue Notice 

to Certain Affected Landowner, ICC Docket No. 12-0598 (Jan. 7, 2013).   

In that instance, ATXI properly pulled landowner information pursuant to Section 

200.150(h) of Part 200, but mistakenly submitted the same list of landowners for both 

the primary and alternative routes for one segment of the line, affecting about 130 

landowners. Id. at 2. ATXI discovered its mistake after Staff and Intervenors were 

required to submit any alternative routes, but before Staff and Intervenor Direct 

Testimony was filed. (See Notice of ALJ’s Ruling and Notice of Continuance of Case, 

ICC Docket No. 12-0598, attached Case Management Plan, at 4 (Dec. 14, 2012).)   

After the parties briefed the issue, the ALJs allowed the amendment to the 

landowner list, but the ALJs considered the petition to have been properly filed only as 

of the date ATXI filed a motion providing the accurate and completed landowner list to 

the Commission.  Id. (“As noted, January 7, 2013 is the date that ATXI provided the 
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names and addresses missing from its original filing. ATXI therefore did not complete its 

filing until that date.”); (see Notice, ICC Docket No. 12-0598, 1 (Jan. 16, 2013).)  

Therefore, the ALJs extended the deadline in that case by 150 days from that date, and 

placed before the Commission the question of whether to extend the deadline another 

75 days as permitted by Section 8-406.1(g) of the Act.   Notice, ICC Docket No. 12-

0598, 1 (Jan. 16, 2013). ATXI then filed a Petition for Interlocutory Review. ATXI 

Petition for Interlocutory Review, Docket No. 12-0598, (Jan. 22, 2013). The Commission 

granted the 75 day extension and denied the Petition for Interlocutory Review. Notice of 

Commission Action, Docket No. 12-0958, (Jan. 25, 2013). 

Similarly, in this proceeding the Commission should not consider the Petition to 

be properly filed or complete until the applicant properly cures its Petition to comply with 

all the applicable Commission rules. Here, ComEd (1) failed to comply with Section 

200.150(h) of the Rules of Practice by failing to meet the 30 day window; (2) changed 

its Petition by filing the Supplement with attached Affidavit after the record was marked 

heard and taken without requesting that the record be reopened; and (3) subsequently, 

as to the affected landowner(s), appears to compound its failure to comply with Section 

200.150(h) of the Rules of Practice and with the notice requirements of Section 8-406.1 

of the Act by failing to provide the names and addresses of the affected landowners and 

failing to publish notice of these changes in the official State newspaper within 10 days 

of the change. 83 Ill. Admin. Code § 200.150(h); 220 ILCS 5/8-406.1(a)(1)(A)(3), (d), 

and (e).  

Based on these defects, the Commission should, consider the filing deficient and 

reconsider the statutory deadline pursuant to Section 8-406.1 of the Act, which requires 
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the Commission to issue a decision granting or denying the application no later than 

150 days after the application is filed (with potential for an additional 75 days for good 

cause). 220 ILCS 5/8-406.1(g). The statutory clock should not start until ComEd 

complies with all of the pre-filing requirements and the rules of practice.   At a minimum, 

the facts surrounding notice should be verified through discovery.  Once the 

Commission has verified how many landowners have not received notice in connection 

with all proposed routes (and possibly even the extent to which such landowners want 

to participate in the proceeding), the Commission can then decide how best to address 

the issue.  

D.  ComEd’s Limiting Interpretation of the Commission Rule of Practice, 83 Ill. 
Admin. Code § 200.150(h) is Incorrect. 

 
ComEd asserts that it actually “went beyond th[e] minimum requirement and also 

included names and addresses of the owners and/or taxpayers of record of 

approximately 1,550 additional parcels of property adjacent to its Primary Route and for 

parcels of property that were on or adjacent to the Alternate Route.” (ComEd 

Supplement at 2.)  ComEd’s interpretation of the Rule, which results in limitations to the 

list of landowners who receive notice of the initial hearing for the application from the 

Commission, is incorrect. (See Supplement at 2.) It is clear that there is no such 

limitation in the Rule: 

A person filing an application under Section 8-406 of the Public Utilities 
Act for a Certificate of Public Convenience and Necessity to construct 
facilities upon or across privately owned tracts of land, or filing under 
Section 8-503 of that Act . . . shall include with the application when filed 
with the Commission a list containing the name and address of each 
owner of record of the land as disclosed by the records of the tax collector 
of the county in which the land is located, as of not more than 30 days 
prior to the filing of the application.  
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83 Ill. Admin. Code § 200.150(h)(emphasis added).  

The rule does not indicate an applicant may determine which landowners should 

receive notice based on its designation of the primary and alternative routes. Id.  

Rather, it requires the applicant to include “each owner of record of the land,” a 

requirement that would invite petitioners to be inclusive, not selective, in providing 

names and addresses to the Commission. Id.  Indeed, ComEd admits that it intended to 

provide the names and addresses of landowners of land on the primary route, the 

alternative routes, and adjacent to either the primary route or adjacent route. 

(Supplement at 2.) This would have been appropriate, as this is the minimum 

requirement.  Nonetheless, ComEd did not go “well beyond [a] minimum requirement” in 

the original Petition, and should not attempt to equivocate in re-evaluating the names 

and addresses it should have provided to the Commission. Id.  

Given the information ComEd has provided, other landowners who should have 

received notice from the Commission, in particular landowners adjacent to the Primary 

Route and on or adjacent to the Alternate Route, may have also been left off the list.  

One cannot determine, however, from the information provided in the Supplement 

whether those landowners would have been included in such a list provided to the 

Commission if ComEd had properly complied with the Commission’s Rules of Practice.  

The position ComEd takes in its Supplement is far too limiting. A more logical and 

appropriate interpretation of the Commission rules is that err on the side of fairness and 

transparency and that those rules require an applicant under Section 8-406, and by 

extension Section 8-406.1, and Section 8-503 of the Act to provide the names and 

addresses of landowners of all land potentially affected by a proposed transmission line 
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– land on or adjacent to the primary route as well as on or adjacent to any alternative 

routes. 83 Ill. Admin. Code § 200.150(h). 

IV.  Conclusion 

WHEREFORE, Staff respectfully requests that the Commission find that (1) 

ComEd failed to comply with the Commission’s Rules of Practice and that, therefore, its 

Petition is deficient; (2) Rule 200.150(h) requires notice to all landowners of land 

affected by any route, including land on or adjacent to any proposed route or alternative 

routes and it is ComEd’s obligation to provide those names to the Commission; (3) the 

record should be reopened for additional discovery and hearings as well as to permit 

the Supplement to Verified Petition of Commonwealth Edison Company, including 

Exhibit A, any responses  to the Supplement to Verified Petition of Commonwealth 

Edison Company, and any other information related to the notice issue raised in the 

Supplement that is obtained through discovery and additional hearings to be included in 

the record, (4) the ComEd Petition is deficient and, until ComEd meets all the filing 

requirements, the statutory clock should be reset until such time as the Commission 

determines that ComEd has properly cured its filing. 

       Respectfully submitted,   
     
       /s/ 
       ________________________ 
       KIMBERLY J. SWAN 
       CHRISTINE F. ERICSON 
       JOHN L. SAGONE 
 
       Counsel for the Staff of the 

Illinois Commerce Commission 
 
Illinois Commerce Commission 

       160 N. LaSalle Street, Ste. C-800 
       Chicago, IL 60601 
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       Phone: 312-793-2877 
       Fax:  312-793-1556 
       Email:  kswan@icc.illinois.gov 
         cericson@icc.illinois.gov 
         jsagone@icc.illinois.gov 
 
 
May 9, 2014       
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