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RESPONDENT'S RESPONSE TO 
AMCOR'S SECOND AMENDED MOTION 

FOR A POST-ORDER STAY PENDING REHEARING 

Respondent, the Commonwealth Edison Company ("Respondent" or ComEd" 

comes before the Illinois Commerce Commission ("Commission") and respectfully 

submits its Response to Amcor's Second Amended Motion for a Post-Order Stay Pending 

Rehearing ("Amcor Stay Motion"). 

Generally, and at the very least, a motion for stay requires the moving party to 

show: (1) great and irreparable harm in the event a stay of the order were not granted 

pending review; and, (2) a likelihood of success on the merits upon review. Consumers 

Gas Co. v. Illinois Commerce Commission, 493 N.E.2d 1148 (5th Dist.1986). This 

Response will demonstrate that matters asserted in Amcor's Stay Motion (now supported 

by the filing of Amcor's Application for Rehearing and Reconsideration - hereafter 

"Rehearing Application'} utterly fail to satisfy the most basic elements essential for the 
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grant of a stay. 1 In addition to not meeting its burden of proof, Amcor's Stay Motion (and 

its supporting Rehearing Application) each suffer from other infirmities. Thus, the 

Commission should exercise its discretionary powers to deny a stay of the effectiveness 

of the Order of April 2, 2014 ("Order'') pending rehearing. 

ARGUMENT 

I. Amcor Has Not and Cannot Show a Likelihood of Success on the Merits. 

To establish a likelihood of success on the merits, Amcor is required to show that 

the Order is not supported by substantial evidence based on the entire record of evidence 

presented to or before the Commission "for and against" such order or decision. See 220 

ILCS 5/10 -201 (e)(iv). 

The fatal flaw in both Amer's Stay Motion and supporting Rehearing Application is 

that Complainant repeats the same tired and meritless (and frequently distorted) 

arguments of fact and law it urged below, as "against" the Order. Yet, Amcor utterly fails 

to address all of the evidence, law and argument that stands manifestly in favor of, and 

"for'' the Order. Amcor's one-sided and unreasonable assertions do not satisfy its burden 

of proof. 

1 Amcor purports to rely on Section 2-1203 (b} of the Code of Civil Procedure in its attempt to stay the 
Commission's order of April 2, 2014. (Amcor Stay Motion at 3). But of course and without question, the 
Commission is not a court. It has its very own rules, powers and procedures. Given that a "motion to stay" is 
directed to the Commission's discretion, it is traditional practice at the Commission that the request for such 
an extraordinary remedy be either accompanied, or preceded by, a properly filed application for rehearing 
(which, among other things, is essential to the Commission's sound determination of the requisite "the 
likelihood of success on the merits" element that the movant has the burden to prove). 

Here, on May 2, 2014, Amcor filed its Application for Rehearing and Reconsideration. It is only by virtue of 
this action, that Amcor's Stay Motion (filed on April 29, 2014) became ripe for the Commission's 
consideration. Being the requisite support for its Stay Motion, ComEd addresses the assertions in Amcor's 
Rehearing Application only in terms of this limited purpose. 
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A. The Order Rests Wholly on the Facts of Record. 

Amcor Assertion No. 1 

Amcor contends that the Order relies on facts outside the record, but offers no 

proof. (Rehearing Application at 3, 10-12). Amcor erroneously attempts to attack the 

ALJ's memorandum. (Id. at 11 ). Contrary to Amcor's assertions, the Commission makes 

its decision only on the basis of the record and not on the basis of such memoranda. Of 

course, nothing that the ALJ articulated in this memorandum is in error. Amcor cuts out 

the most telling language in the statement that appears at page 2 of the ALJ's 

memorandum and picks out certain select words in a futile attempt to mount a challenge. 

(Rehearing Application at 11 ). What the ALJ actually wrote, however, is this: 

ComEd contended that the Stipulation of Facts and Undisputed Testimony 
("Stipulation") jointly filed by the parties includes testimony from Thomas 
Rumsey, System Meter Mechanic Special of ComEd, all of which shows 
that the meter was registering power usage accurately at all times that it 
was in operation on Amcor's premises. (Bench Memo at 2). 

The above statement is an accurate representation of ComEd's position that was derived 

exclusively from the stipulated facts and undisputed testimony. Amcor is wrong to say 

that the Stipulation contains no testimony. (Id.) The very title of the Stipulation includes 

the term "Undisputed Testimony." And, paragraphs 36 - 28 of the Stipulation, setting out 

Mr. Rumsey's account, are specifically labeled as "undisputed testimony." (Stipulation at 

page 9). The Stipulation shows that the meter was tested prior to installation at Amcor's 

premises (para. 21, 34) and that the meter was tested subsequent to its removal at 

Amcor's premises (para. 36) and that the registration of usage is not affected by the 

scaling factor (that is only a billing function) (para. 27,29). There is no evidence to the 

contrary on these matters. This means that Amcor can show no error here and its 

likelihood of success on the merits is in serious jeopardy. 
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Amcor Assertion No. 2 

Amcor's attempt to attack the Order at page 21 is likewise foolhardy. (Rehearing 

Application at 11 ). The Commission relied only and exclusively on the Stipulation when it 

observed that: 

... the record shows that when ComEd tested the meter for accuracy, during 
its pre-installation test and on September 24, 2009 when Mr. Rumsey tested 
the meter after it was removed, the meter tested accurate. Order at 21 

Indeed, the Order captures the of-record paragraphs 21, 34, 36 of the Stipulation. Amcor 

can point to no evidence to the contrary. Without such proof, Amcor is not likely to 

succeed on the merits. 

Amcor Assertion No. 3. 

Further, and confusingly so, Amcor complains about the extent of explanation that 

the Order provides when construing Rule 410.150. (Order at 21 ). By "describing" how a 

meter is tested, Amcor asserts, the Commission is stating something that is outside the 

record. (Rehearing Application at 11-12) This assertion has no merit. In the first 

instance, the Order is in the midst of construing elements of its own rules and, doing so, 

must reasonably consider all related and practical aspects of the law. Second, the 

Commission is speaking of meter testing "generally" - and not in relation to the specifics 

of this proceeding. Third, the Commission is not required to shelf its knowledge, technical 

expertise and experience with meter testing when analyzing its own rules. Finally, the 

explanation that the Order provides serves the critical purpose of giving context to the 

Order and making it understandable and informative to a wide audience including 

prospective litigants. All total, there is no error in the Order here, and Amcor's likelihood 

of success on the merits is severely diminished. 

4 



Amcor Assertion No. 4. 

Contrary to Amcor's misguided assertions, the Order does not "attempt to blame" 

the underbilling on ComEd's billing software. (Rehearing Application at page 12). The 

Stipulation flatly shows this to be the case. Read together, paragraphs 7, 27-33, and 36, 

of the Stipulation definitely show that to meet with the billing software's database, the 

subject meter was supposed to be programmed with a scaling factor of 2. But, it had 

been mistakenly programmed with a scaling factor of 6. (Stipulation at paras. 7, 27-33, 

36). As a result, and as the Order correctly finds on the basis of the record facts, the 

"billing software misinterpreted how it should bill the usage recorded on the meter." 

(Order at 23). Given that the Order rests on the evidence presented, and nothing else, 

Amcor shows no error that would allow it to succeed on the merits. 

B. The Order Correctly Construes and Applies the Law. 

Amcor Legal Argument No. 1 

To establish a likelihood of success on the merits, Amcor needs to show that the 

Order errs in its construction or in its application of law. Amcor fails. No rule of statutory 

construction is cited for Amcor's nonsensical assertion that the Commission should have 

applied, in this proceeding, a single sentence in Section 410.200(h}(1) apart from, and in 

total disregard of the "whole" of Section 410.200"s provisions. (Rehearing Application at 

pages 12-16). Indeed, Amcor's proposition is in direct conflict with the most fundamental 

rule of statutory construction, i.e., that a statute is to be read as a harmonious whole with 

its separate parts being interpreted within their broader statutory context in a manner that 

furthers statutory purpose. See Sutherland, Statutory Construction, Section 46.05. 
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In stark contrast, the Commission fully complied with this chief canon of 

construction. It properly considered both the title and each of the provisions in the 

"whole" of Rule 410.200. (Order at 20-22). Further, its careful and thoughtful analysis of 

the entirety of Rule 410.200 led the Commission to correctly determine that the facts of 

this case simply do not fall under the rule's provisions. (Order at 23, 24 ). Both the Order's 

construction of Rule 410.200, and its reasoned determination as to the non-applicability of 

Rule 410.200 in the instant situation, are unassailable and will not be brought down by 

Amcor's tired and convoluted arguments. Amcor brings no proof that it will succeed on 

the merits. 

Amcor Legal Argument No. 2 

Amcor complains that the Commission's Order does not mention or consider the 

Motion in Limine brought by Amcor, which was vigorously disputed by ComEd, and 

ultimately denied by an ALJ Ruling on July 31, 2012. (Amcor Stay Motion at para. 7; 

Rehearing Application at page 16). 

To dispute the finality of the ALJ's ruling on its Motion in Limine, Amcor relies on 

but a single sentence in Rule 200.520(a). (Amcor Stay Motion at para. 7; Rehearing 

Application at page 17). This is in disregard of the basic rule of statutory construction 

which requires that each word, and every clause and sentence in a law be given its 

intended effect. See Sutherland, Statutory Construction at Section 46.06. The clear and 

uncertain terms in the "whole" of Rule 200.520(a) qualify that, while a party need not 

"immediately" seek interlocutory review, it "shall" do so within "21 days after the date of 

the action that is the subject of the petition." 83 Ill. Adm. Code 200. 520(a). (Under the 

rule, the time restriction may only be extended upon request to the ALJ or the 
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Commission or upon a showing of "good cause," but Amcor did not engage any of these 

actions). 

Amcor goes on to contend that pursuing an interlocutory review of an ALJ's ruling 

is voluntary. (Amcor Motion at para. 7; Rehearing Application at page 16). This may be 

true but it does not help Amcor in these premises. Given that Amcor voluntarily chose not 

to challenge the ALJ's July 31, 2012 ruling in a timely and orderly fashion, it waived it 

rights and has no cause to complain at this late juncture. 

A party cannot complain if it has refused to timely avail itself of the opportunities 

provided to it under the Commission's rules. While Amcor flatly ignores the language in 

Rule 200.520(a) and its use of the mandatory term "shall," the Commission well

understood that: (a) Amcor was given the right to seek review of the ALJ's ruling on the 

Motion in Limine; (b) Amcor did not take advantage of this right under the terms of the 

rule; (c) Amcor's waiver of its rights means that now - after the dispute has been fully 

briefed, considered and decided on the merits - it is barred from seeking to overturn the 

ALJ's ruling. (See ComEd's Reply to Exceptions Brief at 12-15, for extensive 

policy/process concerns implicated in Rule 200.520(a). 

Amcor does not explain why and how it should be excused from Rule 200.520(a)'s 

provisions; or how the goals of economy and preservation of resources are served by its 

lack of diligence; or, and most importantly, why it would take away from the Commission 

the relevant evidence which enabled it to enter a fully-informed, "correct and sustainable" 

Order in these premises. See Commission Rule 200.25. As to this latter point, the words 

of Justice Bilandic set out in a special concurring opinion in Miller v. Gupta, 17 4 lll.2d 120, 

672 N.E.2d 1229 (1996) loom large in cautioning that "courts must guard against plaintiffs 
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who may be tempted to manufacture a spoliation claim out of an insignificant piece of 

missing evidence because they know that they cannot win their underlying suit." This 

cautionary language is tailor-made for this proceeding and exposes why Amcor's unduly 

selfish interests are unlikely to bring it success on the merits. 

Contrary to Amcor's assertions, the Commission did not err in refusing to 

reconsider the merits of Amcor's Motion in Limine. (Rehearing Application at page 16). 

The Commission did not err in accepting that Amcor waived its right to have the ALJ's 

July 31, 2012 Ruling be reviewed. {Id.) As importantly, on the entirety of the record facts 

and relevant governing law (that Amcor does not put forward) the Commission did not err 

in denying Amcor's Motion in Limine. (Id. at 17-25) 

In contrast, Amcor plainly erred when it did not "timely" pursue interlocutory review 

under Rule 200.520 (a). Amcor erred when it did not, at any time subsequent, attempt to 

show good cause and "formally" petition for interlocutory review of the ALJ's ruling. 

Amcor errs again when it selfishly sets out its own arguments, whereas - in ruling on the 

Motion in Limine - the ALJ also considered the very different law and extensive factual 

arguments put forth by ComEd. By virtue of each of these errors, Amcor has itself made 

flatly impossible (and unfair) any Commission review of the ALJ's July 31, 2012 ruling. 

II. Amcor Does Not and Cannot, Show Irreparable Harm or Error, in the Order's 
Ultimate Directives. 

The following sections relate to Amcor's failure to prove the element of irreparable 

harm. But, they also fall under and concern Amcor's "the likelihood of success on the 

merit" burden. 
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A. Amcor Overlooks Rule 280.75 

Amcor admits that it has not paid the $62, 190.07 in dispute throughout the entire 

pendency of this proceeding. (Amcor Stay Motion at para. 6). In its Motion, Amcor 

contends that if it were to begin to pay on these back-bill charges, consistent with the 

Commission's Order, "it is not clear that ComEd would voluntarily refund those payments 

should it ultimately lose." (Id.). What Amcor appears to suggest is that if it were to prevail 

on its application for rehearing ComEd might not refund any payments made by Amcor in 

the interim. 

There is absolutely no merit to Amcor's position. According to Section 280.75 of 

the Commission's rules, in the situation where a customer has "paid" a utility bill and the 

billing is later found to be incorrect, the utility is obligated to refund the overcharge with 

interest. 83 Ill. Adm.Code 280.75. This rule expresses the Commission's preference to 

have customers pay their bills during the period of litigation - and certainly more so after 

an order on the merits has issued. At the same time, this rule protects customers in the 

event that the billing is determined to be incorrect irrespective of when such a 

determination is made by the Commission. Amcor has not shown, and indeed cannot 

show, how Rule 280.75 fails to protect its interests or why a stay is needed. 

B. The Order Does Not Have Amcor Be Billed Twice. 

Amcor's claim of double-billing is equally without merit. (Amcor Motion at para. 9; 

Rehearing Application at page 26). Contrary to what Amcor asserts, the Order does 

nothing to change the nature of the Complainant's billing. It does not direct Amcor to 

make payments to ComEd outside of the single-billing option that Amcor elected. Amcor 
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continues to be billed by MidAmerican only - for both its energy supply (MidAmerican) 

and delivery services (ComEd). 

In the Findings and Order Paragraph of its April 2 Order, the Commission sets out that: 

(4) Complainant has not proven by a preponderance of the evidence that 
Section 410.200(h)(1) applies to the facts in this situation and thus 
Complainant is required to pay the back-bill amount assessed by ComEd 
for unbilled services pursuant to Section 280.100; 

(5) ComEd is directed to accept payments on the outstanding balance of 
$62, 190.07 for the back-bill in accordance with Section 280.100 (d) in 
installments over at least the next 16 months; 

The above language shows that Amcor's assertions are wholly unfounded and fail to 

show any harm whatsoever. 

C. Amcor is in violation of Rule 200.190 and Rule 200.880. 

Amcor attaches to its Motion for Stay (and to its Rehearing Application) a set of 

documents under a cover page that is titled Exhibit "A." These four (4) pages would 

introduce new matters of fact that are not of record. But, Amcor has not done what the 

rules require a party to do when bringing new material before the Commission. 

At the outset, Section 200.190 provides, in relevant part, that: 

Motions based on matter which does not appear of record shall be 
supported by affidavit. 83 Ill. Adm. Code 200.190. 

Amcor's Stay Motion is infirm because it is not supported by "affidavit" as the above 

Commission rule expressly requires. 

Further, Section 200.880 (c) provides, in relevant part, that: 

If an application for rehearing alleges new facts, then the application must 
be filed with a verification. 83 Ill. Adm. Code 200.880 (c). 
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Here, Amcor's Application for Rehearing is left infirm by Amcor's introduction of "new 

facts" without the requisite verification that must accompany the "filing" of an application 

for rehearing. 

These are serious rule violations and need to be pointed out to the Commission. 

While ComEd will refrain from urging any specific action, the Commission will have to 

decide what is appropriate in the situation where its rules have been ignored. 

What ComEd will do is inform the Commission that Amcor's Exhibit "A" shows 

neither a separate bill nor a demand for payment (See Exhibit A at pages 1 and 2). By its 

very terms, what ComEd sent to Amcor is a "Installment Payment Agreement 

Confirmation." This "letter" from ComEd simply informs Amcor that it will be billed 

(through MidAmerican) for the $62.190.07 in 16 monthly installments (precisely as the 

Order directs). Indeed, had Amcor made a phone call to ComEd (as ComEd's letter in 

Exhibit A suggests), Amcor would have had its billing questions answered and would 

have been informed of just this situation. 

Amcor further includes in its Exhibit "A," certain pages of confidential e-mail 

correspondence between MidAmerican and Amcor that is wholly irrelevant to the 

proceeding at hand. (See Exhibit A at pages 3-4). Indeed, Amcor does not venture to 

discuss or explain any of this communication. Suffice it to say, that nothing in dispute 

between Mid-American Energy and Amcor falls under the Commission's jurisdiction. It is 

simply an attempt by Amcor to bring about confusion and undue prejudice. 
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Accordingly, on all the points above, Amcor has not established the "irreparable 

harm" necessary to warrant a stay of the Order in this proceeding. It also failed to prove 

the Order to be in error, which means that Amcor's likelihood of success on the merits is 

further and gravely diminished. 

CONCLUSION 

For all the reasons set out above, Respondent respectfully requests that Amcor's 

Motion For a Post-Order Stay Pending Rehearing be denied. 

Dated: May 5, 2014. 

Eve Moran 
128 S. Halsted Street 
Chicago, IL 60601 
(312)720-5803 
Of Counsel and for 
Mark L. Goldstein 
Law Offices of Mark L. Goldstein 
3019 Province Circle 
Mundelein, IL 60060 
Attorney for Respondent 

Respectfully submitted, 

Commonwealth Edison Company 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

Amcor Flexibles, Inc. ) 
) 

-vs- ) 11-0033 
) 

Commonwealth Edison Company ) 
) 

Complaint pursuant to Section 9-250 ) 
and 10-108 of the Illinois Public Utilities Act ) 
and Section 200.170 of the Rules of Practice ) 

NOTICE OF FILING 

TO: Parties on Certificate of Service 

PLEASE TAKE NOTICE that on May 5, 2014, I filed with the Chief Clerk of the 

Illinois Commerce Commission, the following: Respondent's Response to Amcor's Motion 

For a Post-Order Stay Pending Rehearing and a copy of same is attached hereto, and 

hereby served upon you . 
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CERTIFICATE OF SERVICE 

I, Eve Moran, hereby certify that on May 5, 2014, I served a copy of the attached 

Respondent's Response to Amcor's Motion For a Post-Order Stay Pending Rehearing in 

the above-captioned docket, by causing a copy thereof to be placed in the U.S. Mail, first 

class postage affixed, addressed to each of the parties below: 

Ms. Elizabeth A. Rolando 
Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 

Paul G. Neilan, Esq. 
Law Offices of Paul G. Neilan, P.C. 
33 North LaSalle Street 
Suite 3400 
Chicago, IL 60602-2667 

Bradley Block, Esq. 
401 Huehl Rd., Suite 2B 
Northbrook, IL 60062 

Ms. Sonya Teague Kingsley 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601 

Thomas S. O' Neill 
Sr. Vice-President & General Counsel 
Commonwealth Edison Company 
440 S. LaSalle St. 
Ste. 3300 
Chicago, IL 60605 
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