
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

AMCOR FLEXIBLES. INC,    : 

       : 

  Complainant,   : 

       : 

V.       : Docket No. 11-0033 

       : 

COMMONWEALTH EDISON COMPANY, : 

       : 

  Respondent.    : 

       : 
Complaint pursuant to Sections 9-250 and   : 
10-108 of the Illinois Public Utilities Act   : 
(220 ILCS 5/9-250 and 220 ILCS 5/10-108)  : 
and Section 200.170 of the Rules of Practice  : 
(83 Ill. Adm. Code 200.170).    : 
 

AMCOR’S REPLY IN SUPPORT OF ITS SECOND 

AMENDED MOTION FOR A POST-ORDER 

STAY PENDING REHEARING 

 

 Amcor Flexibles, Inc. (“Amcor”), for its Reply in Support of its Second Amended 

Motion for a Post-Order Stay Pending Rehearing (the “Motion”), states as follows:  

The Commission Should Follow the Analogous Rules 

Of the Illinois Code of Civil Procedure 

 In its Motion, Amcor noted that the provision of the Illinois Code of Civil Procedure 

analogous to an Application for Rehearing (735 ILCS 5/2-1203(b)) provides that enforcement of 

an order is automatically stayed upon filing of a petition for rehearing.  Amcor argued that, since 

the Commission’s Rules of Practice do not provide a standard for a motion for stay, the 

Commission should follow Illinois law. 

 Commonwealth Edison Company (“ComEd”) argues that the Commission should not 

rely on the Illinois Code of Civil Procedure because “the Commission is not a court.  It has its 

own rules, powers and procedures.”  ComEd Response, p. 2, Footnote 1 (emphasis in original).  

ComEd then argues that the Commission should follow a case (Consumers Gas Co. v. Illinois 
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Commerce Commission, 493 N.E.2d, 1148, 1153 (5th Dist. 1986, cited on page 1 of ComEd’s 

Response) that describes the standards applicable under an old version of Illinois Supreme Court 

Rule 335(g) that no longer exists.  Further, old Rule 335(g) applied to a different situation: when 

a party sought a stay pending appeal (i.e., when a party either did not file a petition for rehearing, 

or when that petition had already been heard and denied), before an Illinois Appellate Court, 

after an administrative agency had denied a stay. 

 So ComEd acknowledges the obvious—that the Commission should look to Illinois law 

to address its own procedures when its own Rules of Practice do not address a situation.  The 

only question is whether the Commission should look to the directly analogous provisions of the 

Illinois Code of Civil Procedure, or whether the Commission should look to an old, superseded 

Rule that applied to a different situation.  To ask this question is to answer it. 

 Unlike many Commission dockets, this docket has been litigated between two parties in 

the same way that it would have been litigated in a court.  The Commission should therefore look 

to the provision of Illinois law that govern motions for rehearing/reconsideration: 735 ILCS 5/2-

1203(b).  That provision provides for a stay of an order pending rehearing.  The Commission 

should do the same. 

Amcor Has Estabished a Likelihood of Success on the Merits 

 Although not necessary to the Motion for Stay, Amcor has clearly established a 

likelihood of success on the merits.  Amcor has filed an Application for Rehearing, which details 

its arguments in this regard.  Amcor’s reply does not, and should not, repeat all of the analysis 

contained in its Application for Rehearing.  Nevertheless, since the bulk of ComEd’s Response 

addresses the merits and arguments in the Application for Rehearing, Amcor will respond in 

abbreviated fashion. 
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 Amcor has been Double-Billed 

 Amcor has received a demand for payment from ComEd, and a demand for payment 

from MidAmerican Energy Company (“MidAm”) that includes the same amounts.  See Exhibit 

A to the Motion.  Also, see the affidavit of Daniel Sula, filed concurrently herewith.1 The Order 

currently directs ComEd to accept payments over a period of time (although it does not expressly 

direct Amcor to pay ComEd). 

 ComEd’s demand for payment, and by the same token that portion of the Order 

apparently directing Amcor to pay ComEd, violates ComEd’s own tariffs. Amcor had in effect 

during all of the billing periods here in question an election under ComEd’s Rider SBO. (Ill. C. 

C. No. 10, Orig. Sheet No. 365 et seq.). Under that tariff, a retail electric supplier (“RES”) is 

obligated to pay ComEd for the delivery services charges incurred by the retail customer for 

which the RES is providing billing, regardless of whether payments are actually received by the 

RES. (Id. at Orig. Sheet No. 366). There is no evidence whatsoever in this case that the RES 

supplying Amcor during the periods in question has defaulted in this obligation, or that Amcor’s 

Rider SBO election was otherwise terminated.  

 In its response, ComEd appears to acknowledge that it is not entitled to payment and that 

it will not seek payment itself.  ComEd Response, “The Order Does Not Have Amcor Be Billed 

Twice,” pp. 9-10; ComEd Response, p.11. Therefore, the Order should be amended to clarify 

that any payment obligation would run to MidAm, not ComEd, which point is currently unclear 

in the Order.  ComEd would presumably not object to such a modification. 

  

                                                           
1 Amcor notes that ComEd does not dispute that Amcor has selected the Single Billing Option Tariff, and that it 

should be billed by MidAm and not ComEd.  Response, pp. 9-10. 
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The Order Relies on “Facts” Outside of the Record 

 ComEd does not (and cannot) dispute that the Commission cannot base its decision on 

facts that are not in the record.  Section 10-103 of the Public Utilities Act (220 ILCS 5/10-103).  

In its Application for Rehearing, Amcor then identified several parts of the “Commission 

Conclusions and Analysis” Section of the April 2, 2014 Order (the “Order”) which discussed 

“facts” that (a) had no citation to the record and (b) were outside the scope of the parties’ 

Stipulation of Facts and Undisputed Testimony (the “Stipulation”), which is “the entire 

evidentiary record of this proceeding.” (Stipulation, pg. 1).  

 If ComEd disagreed, one would expect it to provide citations to the Stipulation that 

support these “facts.”  Of course, ComEd does not do so because it cannot—the Stipulation does 

not support these statements.  ComEd instead offers up a series of red herrings and 

mischaracterizations of the record.  For example: 

1. ComEd argues that Amcor “offers no proof” of the Order’s reliance on facts not in 

the record (ComEd Response, “Amcor Assertion No. 1,” p. 3), although ComEd fails 

to say what proof could possibly exist other than a comparison of the statements in 

the Order to those in the Stipulation and noting that the Stipulation provides no 

support.   

2. ComEd points to its assertion that the meter (which it alleges under-reported usage by 

two-thirds) was accurate.  ComEd Response, “Amcor Assertion No. 1,” p. 3).  See 

also, ComEd Response, “Amcor Assertion No 2,” p. 4)  In this section of its 

Application for Rehearing, Amcor only pointed out that the Stipulation did not use 

the term “accurate”; as for the illogical conclusion that the meter was accurate despite 

allegedly underbilling (also discussed below), the Application for Rehearing 
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expressly notes that this purported conclusion was addressed in another section.  See 

Application for Rehearing, p. 11.   

3. ComEd does not contend that the Order’s description of how meters are tested comes 

from the Stipulation.  ComEd Response, “Amcor Assertion No. 3,” p. 4.  Although 

this section of the Order is not critical to the ultimate result, it comes out of ComEd’s 

briefing in this case and should not be included in the Commission’s analysis. 

4. ComEd also disputes that the Order blames ComEd’s billing software for the under-

billing.  ComEd Response, “Amcor Assertion No. 4, p. 5.  However, the Order states 

that the billing software “misinterpreted” the information provided by the meter, and 

there is no support for such a finding.  Again, this section of the Order does not 

impact the ultimate result but should nevertheless be stricken from the Order. 

Regulation 410.200(h)(1) Bars ComEd from Adjusting Amcor’s Bill 

 ComEd argues that Regulation 410.200(h)(1) should not be read literally (i.e., the “single 

sentence in Section 410.200(h)(1)”, ComEd Response, “Amcor Legal Argument No. 1,” p. 5) 

because this section should be interpreted in connection with “the ‘whole’ of Regulation 

410.200’s provisions.” Id.  However, neither ComEd nor the Order explain what text in the other 

portions of Regulation 410.200 requires the Commission to ignore the plain language of 

paragraph 200(h)(1)—because, again, there is nothing. 

 Presumably, ComEd is referring to its argument that a meter that under-reports usage by 

two-thirds is nevertheless accurate within 2% of usage.  On its face, this assertion has some 

obvious flaws, absurdity being chief among them.  Perhaps such an illogical proposition could be 

supported, if there were special definitions contained in the Commission’s regulations that led to 

this result—but there are no such special definitions.  Nothing in Regulation 410.200 supports 
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the view that a meter is accurate even if it reports the wrong information when read—ComEd 

certainly cannot point to any such language.  Although the Order references Regulation 410.150, 

it does not cite to any language providing that accuracy tests should ignore the information 

reported when a meter is read, or that reading test pulses is all that is required to determine if the 

meter is accurate—because no such language exists.  To the contrary, among other things, 

“context” indicates that (a) meters exist to provide billing information; (b) there is no rational 

reason why the Commission would care that meters “accurately” report test pulses but care not at 

all whether meters accurately report billing information; and (c) testing regulations such as 

Regulation 410.155 explicitly require testing to confirm that meters accurately reflect “customer 

usage,” not just test pulses, thus demonstrating that the Commission testing regulations relate to 

usage rather than test pulses.  

 In the record in this Docket, ComEd itself even admits that the test pulse is inadequate for 

the determination of meter accuracy. ComEd’s December 8, 2009 letter describes how ComEd 

itself tested whether an exchanged meter at Amcor’s service location was “accurate”:  

 

“Meter 140384879 [i.e., the Replaced Meter], installed in 2005, was programmed 

with incorrect scaling factors thereby creating incorrect counts per revolution 

(CPR) and altered the metered usage. Meaning, the [Replaced Meter] did not 

register all of the usage flowing and underbilled Amcor’s account by almost one 

third [sic].” 

 

Letter dated December 8, 2009, C. Bartel (ComEd) to T. Missbach (Amcor), 

attached as Exhibit B to Stipulation.  

 

Indeed, ComEd’s December 8, 2009 letter goes even further to prove Amcor’s point when, 

referring to the first and second replacement meters (141521021 and 141379885, respectively), 

ComEd states:  
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After ComEd exchanged the meter [i.e., replaced the Replaced Meter with 

141521021], Amcor’s usage dramatically increased. In order to verify the 

authenticity of the increase, ComEd performed a second meter exchange [i.e., 

141379885] in June of 2009. At this time, a recorder meter was installed to 

meter the power at the transformer. This test found no deficiencies in the 

metering equipment, thereby validating the usage registering on meter 

141521021. However, as a second act of good faith, ComEd replaced meter 

141521021 with meter 141379885. The meter readings obtained by meter 

141379885 were in line with the meter readings of 141521021.  
 

More importantly, both the installation of meters 141521021 and 141379885 as 

well as the recorder meter test demonstrates that the meter installed prior to the 

[current transformer] installation (meter 140384879 [i.e., the Replaced Meter]) 

was faulty. 

 

Id. (Emphasis added.) 

 

This ComEd letter, which is Exhibit B to the Stipulation and part of the record in this case, is 

proof positive of the inadequacy of a test pulse to determine whether a meter is accurately 

recording a customer’s usage. ComEd didn’t just check the test pulse on 141521021 in June 

2009. Rather, it removed that meter and then installed both 141379885 and a recorder meter, and 

then compared the usage on these meters both against each other and against the usage on 

141521021.  

 ComEd’s December 8, 2009 letter shows two things. First, because ComEd completely 

ignored the test pulse in its check of the accuracy of these meters, the test pulse by itself is 

inadequate to determine whether a questionable meter is accurate. If what ComEd has been 

arguing in this Docket, and if what the Order concludes, were true, there would certainly have 

been no reason to use a separate recorder meter to confirm the accuracy of 141521021, much less 

compare the respective usages registered by these several meters. ComEd would have simply 
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checked the test pulse on that meter. But ComEd checked the usage over time on all three 

meters. Second, if ComEd had performed its duty under Commission Regulation 410.155 and, 

within 90 days of installing the Replaced Meter, it had used a portable standard to do the type of 

test it describes in its December 8, 2009 letter, the two-thirds discrepancy in registration between 

the Replaced Meter and the portable standard would have been immediately apparent, and this 

case would never have arisen.  

 Far from being determinative of meter accuracy, ComEd’s letter proves that the test pulse 

was as inadequate for ComEd’s purposes in 2009 as it is now in this Docket as a check of the 

accuracy of a meter’s registration. 

 Further, the idea that Regulation 410.200(h)(1), which (among other things) sanctions 

ComEd for failing to conduct the tests required by the rest of the regulations in Regulation Part 

410, does not relate to the information the meter reports when read, despite the absence of 

anything in the Commission’s regulations supporting such a strange interpretation of the 

regulation, is contrary to law. 

 Amcor Timely Objected to the Denial of its Motion in Limine 

 Rule 520 of the Commission’s Rules of Practice address interlocutory appeals, and states: 

Any ruling by a Hearing Officer…may be reviewed by the Commission, but 

failure to seek immediate review shall not operate as a waiver of any 

objection to such ruling. 

 

(Emphasis added).  ComEd (and the Administrative Law Judge) nevertheless claim that a party 

waives the right to appeal an order that does not resolve the entire case if it fails to do so within 

21 days.  See ComEd Response, “Amcor Legal Argument No. 2, pp. 6-7).  ComEd does not 

attempt to define what “immediate” means (as in, what failure does not waive the right to 

object), and it is impossible to read the rule as ComEd does and still give any meaning to the 
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express statement that failure to seek immediate review does not waive the right to object.  

Further, the rule (as rationally read) is consistent with long-standing practice in Federal and 

Illinois Courts that appeals are made only after all issues are resolved in the case, absent special 

findings.  F.R. Civ. P. 54(b); Illinois Supreme Court Rule 304(a).2 The Order patently violates 

Commission Rule 200.520.  

 WHEREFORE, Amcor respectfully requests an Order staying the effectiveness of the 

Commission’s Order of April 2, 2014 pending resolution of Amcor’s petition for rehearing, and 

granting such further relief as the Commission deems proper. 

 

      AMCOR FLEXIBLES, INC. 

 

 

 

Date: May 7, 2014    By: _/s/ Paul G. Neilan__________________ 

       One of its Attorneys 

Bradley Block     Paul Neilan 

Law Offices of Bradley Block  Law Offices of Paul G. Neilan, P.C. 

401 Huehl Road    33 North LaSalle Street 

Suite 2E     Suite 3400 

Northbrook, Illinois 60062   Chicago, Illinois 60602 

224-533-1075     312-580-5483 

224-533-1076 (fax)    312-674-7350 (fax) 

brad.block@bradblocklaw.com  pgneilan@energy.law.pro 

 

 

 

                                                           
2 ComEd does not provide argument on the merits of the Motion in Limine, although it does toss in a quote from 

Miller v. Gupta, 174 Ill.2d 120, 672 N.E.2d 1229 (1996) that “courts must guard against plaintiffs who may attempt 

to manufacture a spoliation claim out of an insignificant piece of missing evidence….” ComEd Response, pp. 7-8.  

The implication that the meter, the central piece of evidence related to whether the meter performed improperly and 

why, is “an insignificant piece of evidence,” is astounding.  The idea that Amcor is “manufacturing” something 

when ComEd threw the meter away in the midst of the parties’ dispute is equally astonishing.  
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