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1       ADMINISTRATIVE LAW JUDGE SAINSOT:  By the

2 authority vested in me by the Illinois Commerce

3 Commission I now call Docket No. 13-0589.  This is the

4 matter of the Illinois Commerce Commission on its own

5 motion versus Commonwealth Edison Company and it is an

6 investigation into customer refunds for payments made

7 under invalidated riders.

8           Will the parties identify themselves for the

9 record, please?

10       MR. RATNASWAMY:  John Ratnaswamy,

11 R A T N A S W A M Y, Rooney, Rippie & Ratnaswamy LLP,

12 350 West Hubbard Street, Suite 600, Chicago,

13 Illinois 60654 on behalf of Commonwealth Edison Company.

14       ADMINISTRATIVE LAW JUDGE SAINSOT:  Is everybody

15 still on the line?

16       MS. SODERNA:  Yes.

17       ADMINISTRATIVE LAW JUDGE SAINSOT:  Staff, are you

18 there too?

19       MR. TOLSDORF:  Yes, your Honor.

20       ADMINISTRATIVE LAW JUDGE SAINSOT:  I just heard

21 some beeps.

22       MR. BERNSTEIN:  Also appearing for Commonwealth

23 Edison Company, Eugene Bernstein, Exelon Business

24 Services Company, 10 South Dearborn, Suite 4900,
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1 Chicago, Illinois 60603.

2       MS. CARDONI:  Appearing on behalf of Staff

3 witnesses for the Illinois Commerce Commission Jessica

4 Cardoni and John Feeley, 160 North LaSalle, Suite C-800,

5 Chicago, Illinois 60601.

6       MR. DOSHI:  On behalf of the People of State of

7 Illinois by and through the Attorney General Sameer H.

8 Doshi, S A M E E R, D O S H I, and Karen L. Lusson,

9 L U S S O N.  Our address is 100 West Randolph Street,

10 11th Floor, Chicago, Illinois 60601.

11       MS. HICKS:  On behalf of the Citizens Utility

12 Board Christie Hicks and Julie Soderna, 309 West

13 Washington, Suite 800, Chicago, Illinois 60606.

14       ADMINISTRATIVE LAW JUDGE SAINSOT:  Okay.  We are

15 here after the parties have briefed the issue of the

16 scope of this docket and I will be issuing an

17 Administrative Law Judge's ruling later on in the day.

18           The only way I think I can do this effectively

19 is read it off, maybe skip things like the caption and a

20 few other of the first paragraphs and maybe some of the

21 full citations of the cases.

22           All right.  So briefly on October 23rd, 2013

23 the Commission initiated the instant proceeding to

24 determine whether and to what extent customers of
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1 Commonwealth Edison Company are entitled to refunds made

2 pursuant to riders that ComEd previously implemented for

3 its AMI pilot program and also the mechanism for

4 awarding any refund.

5           I'm going to start into the arguments made by

6 the parties at this point.  The first one concerns the

7 Commission's power to order a refund.  ComEd argues that

8 the power to order a refund lies exclusively within the

9 equitable powers of a court.  I cite ComEd's Reply Brief

10 at 8.  However, People ex rel. Madigan vs. Illinois

11 Commerce Commission 2011 Ill. App. 1st 100654 at

12 Paragraphs 26 to 42 and Section 9-250 of the public

13 utilities act make it clear that the Commission does

14 have this power.  Indeed it has the duty to determine

15 what amount should be paid to refunded to ratepayers.

16 Here riders that were found to be contrary to law

17 imposed costs upon ratepayers without the benefit of a

18 determination regarding the decrease of utility cost

19 resulting from the rate imposed by that rider.

20           Next issue, whether ComEd owes a refund, this

21 is question of law which has many subparts due to the

22 arguments presented.  For the reasons that will be

23 discussed below ComEd owes a refund to ratepayers.  The

24 first issue is prudence.  ComEd argues that its
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1 expenditures on the AMI pilot program were prudently

2 made and therefore ratepayers should not receive a

3 refund of these expenditures.  And I cite ComEd's Reply

4 Brief at 4.  In essence, ComEd is arguing that because

5 the AMI pilot program expenditures were not imprudent,

6 it would be inequitable to order a refund of those

7 costs.  However, I note that ComEd has cited no law that

8 equates equitable consideration with the prudency of

9 utility expenditures.  Indeed the two are not the same.

10 There are many business decisions that utilities make

11 which are not imprudent but which invoke no equitable

12 considerations.  Additionally, I note that ComEd

13 characterizes some of the AG/CUB arguments as ones that

14 contend when there is a finding that illegal

15 single-issue ratemaking has occurred, a refund is

16 automatic.  And I cite ComEd's Reply Brief at 3.  But I

17 know that that is not what the AG/CUB are arguing.

18 Rather they contend that prudence is not relevant here.

19           As the AG and CUB point out, there are

20 prudence review dockets regarding the expenditures for

21 the AMI pilot program and those documents have not

22 reached any conclusion.  I cite the AG/CUB Reply Brief

23 at 17.  Therefore, it will be premature to make a

24 prudence determination here.
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1           Also as shall be discussed more fully later

2 on, there are two Appellate Decisions which have found

3 the riders allowing expenditures for the AMI pilot

4 program to flow to ratepayers to be illegal.  Therefore,

5 the fact that an expenditure was or was not prudent is

6 not relevant here.  What is relevant is the fact that

7 the mechanism that allowed the ratepayers to pay for the

8 AMI pilot program was determined to be contrary to law.

9           And I note that none of the cases cited by the

10 parties allow prudency of a utility's expenditures to be

11 reexamined once recovery of a particular item is

12 determined to be illegal.  In fact, Commonwealth Edison

13 Company vs. Illinois Commerce Commission -- and that is

14 2013 Ill. App. 2d at 120334, Paragraphs 68 to 69 --

15 seems to say just the opposite.  In that case the

16 Appellate Court determined that any refund due

17 ratepayers should not be determined by using the

18 utility's actual cost during the refund period.  Instead

19 it determined that the refund should be the difference

20 between the actual revenues collected pursuant to the

21 rate order in question and the revenues that would have

22 been charged if the rates had been set in accordance

23 with the law.

24           Nor does Business and Professional People For
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1 the Public Interest vs. Illinois Commerce Commission aid

2 ComEd.  The cite on that case is 1991 146 Illinois 2d

3 175, 245 to -48.  In that case the Illinois Supreme

4 Court remanded to the Commission for a legal application

5 of certain accounting rules after it determined that the

6 Commission had misapplied those rules.  That case

7 concerned misapplication of a specific rule.  Without a

8 redetermination by the Commission legally applying the

9 accounting rules, ComEd would have either

10 under-recovered or over-recovered funds.

11           Okay.  I think it's time for me to have a

12 little water.

13           Additionally, Business and Professional People

14 or BPI, as we call it, did not address the prudence of a

15 utility's expenditures.  It also did not concern the

16 equity of those expenditures.  Not one of the cases

17 cited by ComEd concerns the issue it asserts, which is

18 whether a utility has an equitable or prudency claim

19 after that utility's tariff or rider has found to be

20 wholly or partially illegal.

21           In conclusion, the prudence of ComEd

22 expenditures is not relevant.  Additionally, equity is

23 only relevant with regard to any refund that ComEd may

24 have already made.  That is, if ComEd has already
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1 refunded charges that it collected pursuant to a rider

2 for the AMI pilot program, it should be credited for the

3 refund or refunds it made unless there is some fact in

4 existence which would make it illegal or inequitable to

5 do so.

6           Okay.  Unjust enrichment, ComEd argues

7 essentially that customers have been you unjustly

8 enriched and that ratepayers have allegedly reaped the

9 benefits of the AMI pilot program that is the subject of

10 this Docket.  I cite ComEd's Reply Brief at 7.  Yet

11 nowhere does ComEd state what benefits have been reaped

12 by ratepayers; nor is it obvious as the AMI pilot

13 program concerned a very small fraction of ComEd's

14 service territory.  And I note that it primarily

15 concerned the installation of 141,000 smart meters.  And

16 I cite Commerce Commission Docket 09-0263.  It is

17 Commonwealth Edison Company's Petition to approve an

18 advance metering in infrastructure pilot program and

19 associated tariffs.  And I cite the Final Order of

20 October 14, 2009, which discusses that pilot program.

21           ComEd cites law establishing that unjust

22 enrichment is the retention of a benefit conferred by

23 another without offering compensation in circumstances

24 where compensation is reasonably expected.  And the cite
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1 on that is Archer Daniels Midland Company vs. Illinois

2 Commerce Commission, 3rd District 1997, 239 Ill. App.

3 3d 459.  However, as the AG and CUB point out,

4 ratepayers have confirmed the benefit of funds collected

5 by illegal riders upon ComEd.  Ratepayers in ComEd's

6 service territory, which encompasses several million

7 consumers, have not been unjustly enriched by the

8 placement of approximately 141,000 smart meters in some

9 of the homes and businesses in ComEd's service

10 territory.

11           I note that an overwhelming majority of the

12 ratepayers in ComEd's service territory according to the

13 facts alleged by the parties and also in accordance with

14 the facts in the Final Order of October 14, 2009 in

15 Docket No. 09-0263.  Therefore, ComEd could not

16 reasonably expect compensation from its ratepayers, most

17 of whom received no benefit from the pilot program that

18 is the subject of this docket.  Also it is not

19 reasonable to expect compensation from a program when is

20 here -- as the case is here.  The gains from that

21 program are gotten in a manner that is contrary to law.

22           I further conclude that Archer Daniels Midland

23 does not aid ComEd.  In that case the riders at issue

24 reduced the utility's fuel cost.  Because fuel costs
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1 were passed on to ratepayers, the rider at Archer

2 Daniels Midland reduced the costs that were passed on to

3 consumers.  And the cite on that is Archer Daniels

4 Midland, 239 Ill. App. 3d at 391 to -92.  That is not

5 the case here.  The Archer Daniels Midland Opinion also

6 does not speak of unjust enrichment.

7           In summation, ComEd has not alleged any facts

8 or law establishing that unjust enrichment to ratepayers

9 when applied to the facts at bar.  Therefore, any

10 allegation that ratepayers have been unjustly enriched

11 has no application here.

12           Okay.  Retroactive ratemaking, ComEd argues

13 that ordering a refund here is tantamount to retroactive

14 ratemaking.  And I cite ComEd's Initial Brief at 3 to 4.

15 However I note that retroactive ratemaking has no

16 application here except that if this Commission were to

17 take into account the prudence of the expenditures that

18 ComEd made on the AMI pilot program, it would be

19 engaging in retroactive ratemaking.  And in support I

20 cite Commonwealth Edison Company vs. Illinois Commerce

21 Commission, 2013 Ill. App. 2d 120334 at Paragraph 68 to

22 69, also Independent Voters of Illinois vs. Illinois

23 Commerce Commission, 1987 227 Illinois 2d 90 and 98 to

24 105 ruling that once a rate order is set aside, a
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1 utility cannot continue to benefit from the unlawful

2 portions of a rate increase.  As a matter of law

3 retroactive ratemaking does not prevent the Commission

4 to ordering a refund.

5           The filed rate doctrine, ComEd also argues

6 that the filed rate doctrine precludes ordering a refund

7 here.  I cite the Initial Briefs at 3.  The filed rate

8 doctrine provides that rates are the exclusive source of

9 the terms and conditions of the services that a utility

10 provides.  And I cite Adams vs. Northern Illinois Gas

11 Company, 2004 211 Illinois 2d 32, 55 through 57.  And I

12 note that ComEd did not state any facts or law

13 demonstrating the applicability of this doctrine here.

14           Additionally, the filed rate doctrine does not

15 preclude the determination that a refund is due

16 ratepayers.  And I cite Commonwealth Edison Company vs.

17 Illinois Commerce Commission and that is

18 2013 Ill. App. 2d 120334 at Paragraphs 49 to 62 and 68

19 to 88.  I conclude therefore that as a matter of law the

20 filed rate doctrine does not preclude the Commission

21 from ordering a refund here.

22           Waiver, ComEd argues that because apparently

23 on February 8, 2011 the Appellate Court rejected an AG

24 motion seeking an immediate refund to ratepayers, the AG
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1 has waived its right to advocate for a refund here.  I

2 use the word apparently because I do not have a copy of

3 the Appellate Court Order in that case.  I cite ComEd's

4 argument in its Reply Brief at 10.  The waiver doctrine

5 only applies to one party, the party who failed to

6 assert its rights.  Therefore, at a minimum, CUB and

7 Staff would still be able to advocate for a refund for

8 ratepayers here.  Additionally, generally, a tribunal is

9 free to reject waiver as a basis for not entertaining an

10 argument.  In support I cite People vs. Normand,

11 2005 215 Illinois 2d 539, 534 and People vs. Single

12 Story House, 2012 Ill. App. 5th 10562 at Paragraph 16.

13 The waiver doctrine can be and therefore is rejected

14 here.

15           I also note that there is no indication that

16 the Appellate Court rejected the notion of a refund to

17 the ratepayers on its merits.  In fact, the Appellate

18 Court's rejection of the AG's motion appears to be a

19 procedural rejection.  And what I mean by that is, one

20 that was based on failure to raise an issue.  For

21 example, when seeking rehearing as opposed to rejection

22 of an issue after it's been fully briefed.  I also note

23 that waiver was not mentioned in the Appellate Court

24 Opinion, which is 2012 Ill. App. 2d 100334.  I therefore
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1 conclude that ComEd has not -- well, ComEd has not

2 established that the waiver doctrine must be applied

3 here to the AG or any other party because there is no

4 law or case law indicating or that was cited indicating

5 that a procedural deficiency on appeal prevents this

6 Commission from subsequently entertaining an argument.

7           I am about halfway through.  Okay.  The

8 applicable time period, let's get to the meat.  There

9 were two arguments that ComEd presented that affect the

10 time period for any applicable refund.  Time period is

11 important because ComEd checked funds from ratepayers

12 for the AMI pilot program for a few years.  Therefore,

13 the shorter the time period, the lesser the amount of

14 the refund.  The first argument concerns the effect of

15 the Bridge Tariff, which ComEd filed to recover the cost

16 of the AMI pilot program.  In the second argument, ComEd

17 maintains it is the second Appellate Opinion and not the

18 first Appellate Opinion -- and we will talk about those

19 in a minute -- finding that right of recovery -- that

20 rider recovering -- that a rider recovering funds for

21 the AMI pilot program is illegal single-issue

22 ratemaking.

23           Does that sentence make sense to you?  Should

24 I try that again?
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1                    (Record read as requested.)

2       ADMINISTRATIVE LAW JUDGE SAINSOT:  And it is the

3 first -- And it is the second Appellate Opinion

4 according to ComEd that triggers the beginning of the

5 time period.  And according to Staff, CUB, and the AG it

6 is the first Appellate Opinion that commences or the

7 time of issuance of the first Appellate Opinion is when

8 the time period commences.

9           Okay.  The effect of the two Appellate

10 Decisions find that rider discovery for the AMI pilot

11 program is illegal single-issue ratemaking, in

12 Commonwealth Edison Company vs. Illinois Commerce

13 Commission, which is 2nd District 2010, 405 Ill. App.

14 398, 409 to 419, which was decided on September 30,

15 2010, the Appellate Court determined that right of

16 recovery of ComEd's system modernization program, which

17 later became known as the AMI pilot program, was

18 single-issue ratemaking.  In so ruling the Appellate

19 Court noted that the improvements made through the

20 collection of funds pursuant to a rider were expected to

21 reduce other expenses and increase ComEd's income in the

22 long term, which affects its revenue requirement.  The

23 Appellate Court concluded that to allow the rider would

24 be to improperly consider in isolation any changes in a
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1 particular portion of a utility's revenue requirement.

2 In other words, the Appellate Court determined that

3 without the benefit the determination what costs this

4 program decreased or offset, the rider for those costs,

5 Rider SMP, was single-issue ratemaking.  Clearly, as of

6 September 30, 2010 rider recovery of expenditures, which

7 affect a utility's revenue requirement was illegal when

8 there was no determination as to what costs the funds

9 received from the rider would offset or decrease.

10           Then again in People ex rel. Madigan vs.

11 Illinois Commerce Commission, 2012 Ill. App. 2d 10024 --

12 and I don't think that's the right -- the full page

13 number.  Sorry about that.  It is kind of confusing.  I

14 will get you the correct cite on that.  Which was

15 decided on March 19, 2012.  The Appellate Court

16 invalidated ComEd's attempt to seek funding for the AMI

17 pilot program through a rider, which again did not take

18 into account the decrease in costs that ComEd received

19 as a result of that rider.  In so ruling the Appellate

20 Court noted that the rider that was subject of the

21 Appellate Decision that was decided on September 20 --

22 excuse me -- 10th, 2010, Rider SMP was identical to the

23 rider that was the subject of the later appeal,

24 Rider AMP.  The Madigan Decision concluded that the
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1 subsequent rider was single-issue ratemaking, ComEd was

2 collaterally estopped by the previous decision of

3 September 10, 2010 from relitigating a single-issue

4 ratemaking issue, and also that ComEd was barred by the

5 doctrine of the law of the case from relitigating that

6 issue.

7           ComEd contends essentially that it never

8 collected funds through Rider SMP.  It reasons that

9 therefore the first Appellate Opinion, the one issued on

10 September 10, 2010 invalidating rider recovery of the

11 AMI pilot program costs through Rider SMP does not apply

12 when determining when the applicable time period for a

13 refund commences.  And I cite ComEd's Initial Brief at

14 7.

15           However, the ruling in the September 10, 2010

16 Appellate Decision clearly did not just invalidate one

17 rider.  Rather it found, based upon the facts presented,

18 that collection of funds pursuant to a rider was illegal

19 single-issue ratemaking due to the fact there was no

20 determination as to what costs the charges imposed by a

21 rider would offset or decrease.  Therefore, it does not

22 matter whether funds were collected pursuant to

23 Rider SMP or Rider AMP.  What matters is that funds were

24 illegally collected pursuant to an rider because there
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1 was no offset for the decrease in ComEd's costs to the

2 collection of the funds pursuant to that rider.

3           Proof that the first Appellate Decision, the

4 one issued on September 10, 2010, is a generalized legal

5 ruling that is not just limited to Rider SMP is the fact

6 that in People ex rel. Madigan vs. Illinois Commerce

7 Commission, 211 Ill. App. 1st 100654 at Paragraphs 26 to

8 55.  The Appellate Court applied the first Appellate

9 Decision here, the one issued on September 10, 2010 to a

10 completely different rider, one that the People's Gas

11 Light and Coke Company and North Shore Gas Company used

12 to fund an accelerated main replacement program.

13 Clearly the Appellate Court Decision of September 10,

14 2010 was a generalized legal opinion that applied to

15 more than just one rider.

16           Additionally, it is noteworthy that in the

17 second Appellate Opinion regarding rider recovery AMI

18 pilot program costs, the Opinion that was issued on

19 March 19, 2012, the Appellate Court determined that

20 Riders AMP and SMP were identical.  As a matter of law

21 therefore, the starting point for the time period for

22 the refund is when the first Appellate Decision issued,

23 which is September 30, 2010.

24           Okay.  The second issue involving the time
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1 period, ComEd argues that its Bridge Tariff, which

2 became effective in January of 2011 legally authorized

3 recovery of its AMI pilot program costs.  I cite ComEd's

4 Initial Brief at 7 to 8.  As Staff points out however,

5 the cornerstone of the Bridge Tariff was Rider AMP.  I

6 cite Illinois Commerce Commission No. 10, Sheet

7 No. 203.1 and Staff's Reply Brief at 7.

8           Just so you know, the Illinois Commerce

9 Commission Sheet is a tariff.  That's why it's kind of a

10 bizarre cite.

11           Also that Tariff allowed costs of the AMI

12 pilot program to be recovered from ratepayers without

13 any analysis of the reduction of ComEd's costs as a

14 result of that program.  This Tariff therefore violated

15 the holdings in both Commonwealth Edison Company vs.

16 Illinois Commerce Commission.  The cite on that is

17 405 Ill. App. 3d 389, 409 to 419, and People ex rel.

18 Madigan vs. Illinois Commerce Commission and that's 2012

19 Ill. App. 2d and I am not sure of the page.  I have it

20 at 10024, but I think I am missing a digit.  I will get

21 that.  At Paragraphs 25 to 53.  And in conclusion

22 therefore, the Bridge Tariff has no application here.

23           Okay.  So there is just a few other minor

24 things.  And thanks for putting up with that.  I didn't
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1 have time to memorize it.

2           Okay.  Other issues, recovery of AMI pilot

3 program costs in future rates, Staff states that ComEd

4 should not be allowed to recover its AMI pilot program

5 costs in any future rate case.  I cite Staff's Reply

6 Brief at 11 to 12.  Unfortunately what happens in

7 another Commission proceeding is best left to be decided

8 in that proceeding.

9           The methodology regarding any refund, how any

10 refund is to be implemented and any interest due

11 ratepayers on that refund are factual determinations

12 that are best made after considering the equities for

13 all that are involved here and after hearing from the

14 experts on the subject.  Therefore, no determination on

15 these issues will be made at this time.

16           AG testimony regarding the Bridge Tariff, I

17 note that AG/CUB stated they would be happy to withdraw

18 their portion of the testimony that has been prefiled

19 regarding the Bridge Tariff.  I cite AG/CUB Reply Brief

20 at 16.  The AG and CUB can just submit revised hard

21 copies of the testimony they desire to enter into

22 evidence at trial.  Prefiling testimony really only

23 concerns the discovery aspect, not the trial aspect.

24           Okay.  I have a little list, which I will read
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1 you, only if you want, about a reiteration of the

2 holding; but, you know, I really don't want to you fall

3 asleep.  I would note one thing for the record.  ComEd

4 is free to file an offer of proof at trial or present

5 arguments in post trial briefs regarding any argument I

6 have just discussed if it wishes to place the facts or

7 arguments that I have discussed before the Commission.

8           So any questions?

9       MR. RATNASWAMY:  I do actually have a question,

10 your Honor.  Going back to the unjust enrichment issue,

11 the last thing I understood your Honor to say was that

12 ComEd did not allege facts or law that presented a

13 legally viable theory on the unjust enrichment issue.

14 Some of the testimony that was struck of -- I'm sorry I

15 don't remember it was Mr. Eber or Mr. O'Toole was on

16 customer benefits.  And as we indicated in our pretrial

17 memo, we would put in evidence of customer benefits if

18 we were allowed to do so.  That evidence would

19 include -- this isn't literally a formal offer of proof,

20 but I will indicate it would include that all customers

21 benefited from a pilot program, not just the customers

22 in the pilot program.  So given what I think you said on

23 the unjust enrichment issue, it would seem to me -- I

24 understand you are saying we can do an offer of proof on
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1 certain other points.  But it sounds to me like we might

2 still have a viable theory based on what you said

3 honestly.

4       ADMINISTRATIVE LAW JUDGE SAINSOT:  Yeah.  That's

5 why I, you know, made -- I really want to make it clear

6 that you can answer make an offer of proof.  You know, I

7 reverse myself sometimes.  You know, it's just from what

8 I see now.

9       MS. LUSSON:  Your Honor, I would just note we

10 would object, you know, particularly based on your

11 ruling this morning on any attempt outside of an offer

12 of proof to put that testimony back in.  Because you

13 also ruled that IVI makes clear that if we begin to

14 engage in an examination of rates that have been ruled

15 unlawful by the Court, that that constitutes retroactive

16 ratemaking.  I just want to make that clear that, you

17 know, that statement that Mr. Ratnaswamy has raised

18 should not open the door to them being allowed to

19 resubmit any sort of evidence of just and reasonableness

20 or prudency.

21       MR. RATNASWAMY:  Could I?

22       ADMINISTRATIVE LAW JUDGE SAINSOT:  Sure.

23       MR. RATNASWAMY:  What I understood your Honor to

24 say about IVI was that if -- The prudence issue was sort
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1 of out of the box for us, speaking loosely.

2       ADMINISTRATIVE LAW JUDGE SAINSOT:  Mm-hmm.

3       MR. RATNASWAMY:  I did not understand based on

4 what you said that you were saying IVI meant even if we

5 had good facts that all customers benefited, we could

6 not put on an unjust enrichment defense.

7       ADMINISTRATIVE LAW JUDGE SAINSOT:  I don't see any

8 law from what you presented establishing that when

9 ratepayers pay for something and then the payment -- the

10 methodology for payment has found to be illegal, that

11 ratepayers have been unjustly enriched.  And I think I

12 made that clear that in fact ComEd has had the benefit

13 of that money and I am not saying they used it unwisely,

14 but again there is a difference between prudence and

15 unjust enrichment.  So I think as a matter of law you

16 are now the out of the box with unjust enrichment and

17 feel free to take that up to the Commission in an

18 interrogatory appeal if you want.  I'm not trying to cut

19 anybody off.

20           Now that I think about it, the prudence seems

21 to be related to unjust enrichment; am I right about

22 that, Mr. Ratnaswamy?  The prudence -- You seem to be

23 saying that because money was well spent or spent

24 prudently that --
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1       MR. RATNASWAMY:  Well, I'm sorry that I mixed up

2 Mr. Eber and Mr. O'Toole so I'm glad they're not here.

3 But one or both of them would say the very nature of the

4 pilot program was to obtain certain information.  That

5 information benefited all customers.  In fact, it was

6 used later in developing what turned out to be the

7 larger smart meter program.  So to my mind, the fact

8 that all customers benefited, not just the customers in

9 the pilot, is a separate point about whether the money

10 was spent prudently the way that that term is usually

11 used at the Commission.

12       MS. LUSSON:  You Honor, I just want to interject

13 that's precisely the same kind of argument that the

14 Company presented in the Docket 07-0566 remand

15 proceeding involving accumulated depreciation refund.

16 And whether or not, you know, the fact that this plant

17 was in the ground, should be now, post the decision of

18 the Court, should be taken into account by the

19 Commission when calculating a refund.  In fact, the

20 Commission specifically rejected that argument and the

21 Appellate Court affirmed that conclusion.

22       ADMINISTRATIVE LAW JUDGE SAINSOT:  Yeah.  I think

23 I cited the Appellate Court's Decision in that case

24 regarding -- I'm pretty sure it was that one,
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1 Docket 07-0566.

2       MS. LUSSON:  566.

3       ADMINISTRATIVE LAW JUDGE SAINSOT:  That was the

4 second appeal of that case.

5       MS. LUSSON:  Correct.

6       ADMINISTRATIVE LAW JUDGE SAINSOT:  Yeah.  I really

7 think that as a matter of law -- I mean, if you wanted

8 to do, Mr. Ratnaswamy, a Petition For Rehearing pointing

9 out case law that says that unjust enrichment involves

10 something besides something as -- something intangible

11 because unjust enrichment usually involves either money

12 or services and you can't really say that services that

13 ComEd -- that the AMI pilot program was a service to

14 all.  It was useful, but, I mean, usually unjust

15 enrichment has to do with quantum meruit.  So I mean, we

16 all know that when we have to sue our clients for bills.

17 I mean, that really, that's --

18           But if you can find case law that is nebulous

19 or more nebulous than quantifiable services or money and

20 bring a motion for reconsideration, I will consider it.

21 But I just don't see, especially since the AMI pilot

22 program was -- existed for a short period of time, I

23 just don't see that as a necessary correlation.

24       MR. RATNASWAMY:  Right.  So I think -- let me just
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1 speak loosely again, I think what I hear you saying on

2 that issue and like other ones you held, that was as a

3 matter of law.  Those are the same as the other ones.

4 We can make an offer of proof but you are not opening

5 the door to us putting in facts other than through the

6 offer of proof.

7       ADMINISTRATIVE LAW JUDGE SAINSOT:  Right.  I don't

8 want to preclude you from being able to do whatever you

9 feel necessary.  It's just I ...

10       MR. RATNASWAMY:  I do have a second question.  And

11 I'm sorry.  I wish I could find it in my notes.  I

12 believe you said at some point that ComEd could put in

13 evidence about whether it has already returned money to

14 some of its customers.

15       ADMINISTRATIVE LAW JUDGE SAINSOT:  Yeah.  I meant

16 to say that very clear.  And unless there is some

17 factual or equitable thing, then, I mean, certainly if

18 there is some reason that that should be examined more

19 lease closely, then AG, CUB, and Staff will let me know;

20 right?

21       MS. LUSSON:  Right.

22       ADMINISTRATIVE LAW JUDGE SAINSOT:  I found the

23 correct citation on the second Appellate Court case.  It

24 is 2013 Ill. App. 2d 120334.
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1       MR. RATNASWAMY:  Your Honor, I have a practical

2 question and I assume we'll talk about it.  It's just a

3 practical question and I'm sorry I don't remember having

4 done an offer of proof with your Honor before.  As you

5 know, you know, in Illinois law sometimes people put in

6 the narrative Q and A and sometimes they put in a

7 summary.  I think it's Rule of Evidence 103 gives you

8 some latitude about the form of an offer of proof.  I

9 don't know if you have a --

10       ADMINISTRATIVE LAW JUDGE SAINSOT:  Preference?

11       MR. RATNASWAMY:  -- standing preference?

12       ADMINISTRATIVE LAW JUDGE SAINSOT:  I don't care.

13 I just want to make it clear that you are not -- just

14 cutting you off completely.

15           And as an aside, can we go off the record?

16                    (Discussion off the record.)

17       MS. LUSSON:  So in light of the fact that

18 currently ComEd has no testimony admitted -- or that the

19 testimony that's been prefiled by ComEd has been --

20       ADMINISTRATIVE LAW JUDGE SAINSOT:  Stricken.

21       MS. LUSSON:  -- stricken essentially from the

22 motion in limine, do you want us to move straight ahead

23 to rebuttal?

24       ADMINISTRATIVE LAW JUDGE SAINSOT:  Well, don't you
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1 think ComEd should be able to refile something?  I mean,

2 it's their money or it's money that's in their

3 possession.  Let's put it that way.

4       MS. LUSSON:  Just seeking clarification from you.

5       MR. RATNASWAMY:  I don't know if you want to -- I

6 mean, you have to revise certain testimony.  We could

7 just -- One, we could just start over.  Staff may want

8 to stick with what they have.

9       MS. LUSSON:  We are not starting over.  We will

10 certainly revise consistent with your ruling.

11       ADMINISTRATIVE LAW JUDGE SAINSOT:  You know, and a

12 magic marker works wonders.  It doesn't have to be

13 beautiful.

14       MS. LUSSON:  Yeah.  We can use the --

15       MR. RATNASWAMY:  Maybe this is something we want

16 to discuss --

17       ADMINISTRATIVE LAW JUDGE SAINSOT:  All right.  I

18 will leave you.

19                    (A short break was had.)

20       ADMINISTRATIVE LAW JUDGE SAINSOT:  Okay.  What is

21 the agreed-upon schedule here?

22       MR. RATNASWAMY:  Part of it we -- So ComEd is

23 going to be filing direct.  Everyone else already has

24 direct.  Although the AG may have to cross something
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1 out.  So we would like two weeks from when your Order,

2 your Opinion comes out.  Do you still expect that to be

3 today?

4       ADMINISTRATIVE LAW JUDGE SAINSOT:  Today or

5 tomorrow, yeah.

6       MR. RATNASWAMY:  Could we frame it as two weeks

7 from when it's issued?

8       ADMINISTRATIVE LAW JUDGE SAINSOT:  Just two weeks

9 from tomorrow, how is that?

10       MS. LUSSON:  So that's May 21st.

11       ADMINISTRATIVE LAW JUDGE SAINSOT:  Yeah.  I mean,

12 you send something to the Clerk's office and then you

13 find out they just got rate case and they are a little

14 busy.  I have no control over that sometimes.

15       MR. RATNASWAMY:  And then the rest of it,

16 simultaneous rebuttal, all parties, June 13th.

17       ADMINISTRATIVE LAW JUDGE SAINSOT:  Mm-hmm.

18       MR. RATNASWAMY:  Simultaneous surrebuttal, all

19 parties, July 8th.  And then we have proposed status and

20 hearing dates, obviously they depend on your

21 availability.  The status would be sometime on

22 July 21st, if that works for you.

23       ADMINISTRATIVE LAW JUDGE SAINSOT:  Mm-hmm.

24       MR. RATNASWAMY:  And the hearing date would be
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1 August 12th if that works for you.

2       ADMINISTRATIVE LAW JUDGE SAINSOT:  Status, yeah, I

3 can do that.  You want to say 11:00?

4       MR. RATNASWAMY:  Okay.

5       MS. CARDONI:  Sure.

6       MR. BERNSTEIN:  No, I thought you were working --

7       ADMINISTRATIVE LAW JUDGE SAINSOT:  The trial will

8 be August 12th.

9       MR. RATNASWAMY:  Right.

10       ADMINISTRATIVE LAW JUDGE SAINSOT:  July 21st is

11 when I was saying -- I hadn't quite gotten to

12 August 12th.

13       MR. BERNSTEIN:  So the 11:00 a.m. was July 21?

14       ADMINISTRATIVE LAW JUDGE SAINSOT:  Right.

15           August 12th, I have something.  Do you think

16 it would take all day?

17       MR. FEELEY:  We can pick another day.

18       MR. RATNASWAMY:  That whole week we should allow

19 the parties --

20       MR. BERNSTEIN:  Any day that week is fine.

21       ADMINISTRATIVE LAW JUDGE SAINSOT:  Okay.  So maybe

22 Monday.

23       MR. DOSHI:  Monday, August 11th.

24       ADMINISTRATIVE LAW JUDGE SAINSOT:  August 13th
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1 there is a Bench session so let's do it Monday.

2       MS. CARDONI:  Judge, can we confirm with Staff

3 that the 11th works?

4       ADMINISTRATIVE LAW JUDGE SAINSOT:  Sure.

5           Staff?

6       MR. TOLSDORF:  Yes.

7       ADMINISTRATIVE LAW JUDGE SAINSOT:  Did I put you

8 to sleep?  I'm sorry.

9       MR. TOLSDORF:  I'm going to be out of town that

10 whole week prior to that.  Monday would be my first day

11 back.  Does the 14th work for everybody?

12       ADMINISTRATIVE LAW JUDGE SAINSOT:  The 14th would

13 work for me.

14       MR. BERNSTEIN:  That's Thursday?

15       MS. CARDONI:  Yes.

16       ADMINISTRATIVE LAW JUDGE SAINSOT:  You want to say

17 10:00?

18       MS. CARDONI:  Yes.

19       MR. TOLSDORF:  Works for Staff.

20       ADMINISTRATIVE LAW JUDGE SAINSOT:  Okay.  So you

21 have got the whole schedule down, right?

22       THE COURT REPORTER:  Yes.

23       ADMINISTRATIVE LAW JUDGE SAINSOT:  Awesome.

24           Is there anything else we need to discuss?
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1           Okay.  Well, have a good day, everyone.

2 Thanks.

3                    (Which were all the proceedings had

4                     in the above-entitled cause.)
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3
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