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       : 
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Payments Made Under Invalidated Riders. : 
 
 

Administrative Law Judge’s Ruling 

On October 23, 2013, the Commission initiated the instant proceeding to 
determine whether, and to what extent, customers of Commonwealth Edison Company 
are entitled to refunds for payments made pursuant to riders that ComEd previously 
implemented for its AMI pilot program and also, the mechanism for awarding any 
refund.  The instant matter commenced to determine whether a refund is due 
ratepayers, and if so, how much is due ratepayers for ComEd’s AMI pilot program after 
two Appellate decisions determined that the methodology for recovery of the funds for 
that program was illegal single-issue ratemaking. 

 
This matter comes before the Administrative Law Judge currently to determine 

the scope of this proceeding after the parties have briefed this issue.  Also, the parties 
have filed pretrial memoranda, which generally define the parties’ relevant facts and 
their legal positions. Of course, pleadings, a due process requirement, define the totality 
of the matter at bar.  Briefing on the scope of this proceeding only concerns limited legal 
issues.  Participating in this proceeding are the Illinois Attorney General, (the “AG,”) the 
Citizens Utility Board, (“CUB”) Commonwealth Edison Company, (“ComEd”) and 
Commission Staff.   
 
The Commission’s Power to Order a Refund 
 

ComEd argues that the power to order a refund lies exclusively within the 
equitable powers of a court.  See, e.g., ComEd Reply Brief at 8.  However, People ex 
rel. Madigan v. Ill. Commerce Commission, 2011 IL App (1st) 100654 at pars. 26-42, 
and Section 9-250 of the Public Utilities Act (220 ILCS 5/9-250) make it clear that the 
Commission does have this power, indeed it has the duty, to determine what amount 
should be refunded to ratepayers.  Here, riders that were found to be contrary to law 
imposed costs upon ratepayers without the benefit of a determination regarding any 
decrease of utility costs resulting from the rate imposed by that rider.   
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Whether ComEd Owes a Refund 

This is a question of law, which has many subparts, due to the arguments 
presented. For the reasons stated herein, ComEd owes a refund to ratepayers. 

Prudence 

ComEd argues that its expenditures on the AMI pilot program were prudently 
made and therefore, ratepayers should not receive a refund of these expenditures. See, 
e.g., ComEd Reply Brief at 4. In essence, ComEd argues that, because the AMI pilot 
program expenditures were not imprudent, it would be inequitable to order a refund of 
those costs. ComEd cites no law that equates equitable considerations with the 
prudency of utility expenditures.  Indeed, the two are not the same.  There are many 
business decisions that utilities make which are not imprudent, but which, invoke no 
equitable considerations.     

Additionally, ComEd characterizes some of the AG/CUB arguments as ones that 
contend that when there is a finding that illegal single-issue ratemaking, a refund is 
automatic.  See, e.g., ComEd Reply Brief at 3.  But that is not what the AG/CUB are 
arguing.  Rather, they contend that prudence is not relevant here.   

As the AG and CUB point out, there are prudence review dockets regarding the 
expenditures for the AMI pilot program and those dockets have not reached any 
conclusion.  AG/CUB Reply Brief at 17.  Therefore, it would be premature to make a 
prudence determination here.   

Also, as shall be further discussed more fully, two Appellate decisions have 
found the riders allowing the expenditures for the AMI pilot program to flow to 
ratepayers to be illegal.  Therefore, the fact that an expenditure was or was not prudent 
is not relevant here.  What is relevant is the fact that the mechanism that allowed 
ratepayers to pay for the AMI pilot program was determined to be contrary to law.   

It is noteworthy that none of the cases cited by the parties allow the prudency of 
a utility’s expenditures to be re-examined once recovery of a particular item is 
determined to be illegal.  In fact, Commonwealth Edison Co. v. Ill. Commerce Comm., 
seems to say just the opposite.  In that case, the Appellate Court determined that any 
refund due ratepayers should not be determined by using the utility’s actual costs during 
the refund period.  Instead, the Appellate Court determined that the refund should be 
the difference between the actual revenues collected pursuant to the rate order in 
question and the revenues that would have been charged if the rates had been set in 
accordance with the law.  Commonwealth Edison Co. v Ill. Commerce Comm., 2013 IL 
App (2d) 120334, at pars. 68-69.  

Nor does Business and Professional People for the Public Interest v. Ill. 
Commerce Comm., (1991) 146 Ill. 2d 175, 245-48, aid ComEd.  (See, ComEd Initial 
Brief at 5).  In that case, the Illinois Supreme Court remanded to the Commission for a 
legal application of certain accounting rules after it determined that the Commission had 
misapplied those accounting rules.  That case concerned misapplication of a specific 
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accounting rule.  Without a re-determination by the Commission legally applying 
accounting rules, ComEd would have either under-recovered or over-recovered funds.   

Additionally, Business and Professional People did not address the prudence of 
a utility’s expenditures.  It also did not concern the equity of those expenditures.  Not 
one of the cases cited by ComEd concern the issue it asserts, which is, whether a utility 
has an equitable or prudency claim after that utility’s tariff or rider has found to be wholly 
or partially illegal.  

In conclusion, the prudence of ComEd’s expenditures is not relevant.  
Additionally, equity is only relevant with regard to any refund that ComEd may have 
already made.  That is, if ComEd has already refunded charges that it collected 
pursuant to a rider for the AMI pilot program, it should be credited for the refund or 
refunds, unless there is some fact in existence which would make it illegal or inequitable 
to do so.   

Unjust Enrichment to Ratepayers 

ComEd agues, essentially, that customers have been unjustly enriched in that 
ratepayers have allegedly reaped the benefit of the AMI pilot program that is the subject 
of this docket.  See, e.g., ComEd Reply Brief at 7.  Yet, nowhere does ComEd state 
what benefits have been reaped by ratepayers.   Nor is it obvious, as the AMI pilot 
program concerned a very small fraction of ComEd’s service territory (the installation of 
141,000 “smart meters”).1  

ComEd cites law establishing that unjust enrichment is the retention of a benefit 
conferred by another, without offering compensation, in circumstances where 
compensation is reasonably expected.  Archer Daniels Midland Co. v. Ill. Commerce 
Comm., (3rd Dist. 1997) 239 Ill. App. 3d 459.  However, as the AG/CUB point out, 
ratepayers have conferred the benefit of funds collected by illegal riders upon ComEd.  
AG/CUB Reply Brief at 17.  Ratepayers in ComEd’s service territory, which 
encompasses several million consumers, have not been unjustly enriched by the 
placement of approximately 141,000 “smart meters” in some of the homes and 
businesses in ComEd’s service territory.   

It is noteworthy that an overwhelming majority of the ratepayers in ComEd’s 
service territory, according to the brief facts alleged by ComEd, have received no 
benefit at all from the AMI pilot program. Therefore, ComEd could not reasonably 
expect compensation from its ratepayers, most of whom, received no benefit from the 
AMI pilot program that is the subject of this docket. Also, it is not reasonable to expect 
compensation from a program when, as is the case here, the gains from that program 
are gotten in a manner that is contrary to law. 

Further, Archer Daniels Midland does not aid ComEd.  In that case, the rider at 
issue reduced the utility’s fuel costs.  Because fuel costs were passed on to ratepayers, 

                                                            
1 See Docket 09-0263, Commonwealth Edison Co., Petition to approve an Advanced Metering 

Infrastructure Pilot Program and associated tariffs, final Order of October 14, 2009, which discusses the 
program at issue here.   
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the rider in Archer Daniels Midland reduced the costs that were passed on to 
consumers.  Archer Daniels Midland, 293 Ill. App. 3d at 391-92.  That is not the case 
here. The Archer Daniels Midland opinion also does not speak of unjust enrichment.   

 In summation, ComEd has not alleged any facts or law establishing that unjust 
enrichment to ratepayers is a legally viable theory when applied to the facts at bar.  
Therefore, any allegation that ratepayers have been unjustly enriched has no 
application here.    

Retroactive Ratemaking  

ComEd argues that ordering a refund here is tantamount to retroactive 
ratemaking.  See, e.g., ComEd Initial Brief at 3-4.  However, retroactive ratemaking has 
no application here, except that, if this Commission were to take into account the 
prudence of the expenditures that ComEd made on the AMI pilot program, it would be 
engaging in retroactive ratemaking.  See, e.g., Commonwealth Edison Co. v. Ill. 
Commerce Comm., 2013 IL App (2d) 120334 at pars. 68-69; See also Independent 
Voters of Illinois v. Ill. Commerce Comm., (1987) 227 Ill. 2d 90, 98-105, ruling that once 
a rate order is set aside, a utility can not continue to benefit from the unlawful portions of 
a rate increase.2  As a matter of law, retroactive ratemaking does not prevent this 
Commission from ordering a refund.   

The Filed Rate Doctrine  

ComEd argues that the filed rate doctrine precludes ordering a refund.  ComEd 
Initial Brief at 3.  The filed rate doctrine provides that rates are the exclusive source of 
the terms and conditions of the services that a utility provides.  See, e.g., Adams v. 
Northern Illinois Gas Co., (2004) 211 Ill. 2d 32, 55-57.  ComEd did not state any facts or 
law demonstrating the applicability of this doctrine.   

Additionally, the filed rate doctrine does not preclude the determination that a 
refund is due ratepayers.  In Commonwealth Edison Co. v. Ill. Commerce Comm., 2013 
IL App (2d) 120334 at pars. 49-62, 68-88, the Appellate Court determined that the 
Commission has the authority to authorize a prospective refund from the date of 
reversal of the Commission order to the effective date of a new rate schedule.  In fact, in 
that case, the Appellate Court rejected ComEd’s very same argument.  See also, 
Independent Voters, 117 Ill. 2d at 98-99, and 220 ILCS 5/9-250. As a matter of law, the 
filed rate doctrine does not preclude the Commission from ordering a refund here. 

Waiver 

ComEd argues that because apparently, on February 8, 2011, the Appellate 
Court rejected an AG motion seeking an immediate refund to ratepayers, the AG has 
waived its right to advocate for a refund here.3  See, e.g., ComEd Reply Brief at 10.  
The waiver doctrine only applies to one party-the party who failed to assert its rights.  

                                                            
2  The Independent Voters Court did not limit its discussion to rate case orders.  Independent Voters, 117 Ill. 2d at 
98-104.  
3  The word “apparently” is used here because ComEd did not produce a copy of the Appellate Court order.  
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Therefore, at a minimum, CUB and Staff would still be able to advocate for a refund for 
ratepayers here.  Additionally, generally, a tribunal is free to reject waiver as a basis for 
not entertaining an argument. People v. Normand, (2005) 215 Ill. 2d 539, 544; People v. 
Single Story House, 2012 IL App (5th) 10562, at par. 16.  The waiver doctrine can be, 
and is, rejected here.  

Also, there is no indication that the Appellate Court rejected the notion of a 
refund to ratepayers on its merits.  In fact, the Appellate Court’s rejection of the AG’s 
motion appears to be a procedural rejection.  (e.g., one that was based upon failure to 
raise an issue when seeking rehearing, as opposed to a rejection of an issue after full 
briefing, which would have been mentioned by the Appellate Court in its opinion, but 
which was not mentioned in that opinion, see, People ex. rel. Madigan v. Ill Commerce 
Comm., 2012 IL App (2d) 100024). ComEd cites no law or case law indicating that a 
procedural deficiency on appeal prevents this Commission from subsequently 
entertaining an argument.   ComEd has not established that the waiver doctrine must be 
applied here to the AG or to any other party.    

The Applicable Time Period  

There are two arguments that ComEd presented that affect the time period for 
any applicable refund.  The time period is important because ComEd collected funds 
from ratepayers for the AMI pilot program for a few years.  Therefore, the shorter the 
time period, the lesser the amount of refund.  The first argument concerns the effect of 
the Bridge Tariff which ComEd filed to recover the cost of the AMI pilot program.  As 
was mentioned earlier, there were two Appellate opinions addressing the propriety of 
ComEd’s riders which recovered the costs of its AMI pilot program.  In ComEd’s other 
argument, it maintains that it is the second Appellate opinion, and not the first Appellate 
opinion that triggers the beginning of the time period to be assessed for determining the 
amount of any refund due to ratepayers.  See, e.g., ComEd Reply Brief at 9-12.  Staff, 
the AG and CUB, however, contend that this time period commences when the first 
Appellate decision issued.  For the reasons stated herein, both of ComEd’s arguments 
are contrary to Illinois law. 

The Effect of the Two Appellate Decisions Finding that Rider Recovery for 
the AMI Pilot Program is Illegal Single-Issue Ratemaking 

In Commonwealth Edison Company v. Ill. Commerce Comm., (2nd Dist. 2010), 
405 Ill. App. 3d 389, 409-419, which was decided on September 30, 2010, the Appellate 
Court determined that rider recovery of ComEd’s system modernization program, which 
later became known as the AMI pilot program, was single-issue ratemaking.  In so 
ruling, the Appellate Court noted that the improvements made through the collection of 
funds pursuant to a rider were expected to reduce other expenses and increase 
ComEd’s income in the long term, which affects ComEd’s revenue requirement.  It 
concluded that, to allow this rider would be to improperly consider in isolation any 
changes in a particular portion of a utility’s revenue requirement.  Id. at 415.  In other 
words, the Appellate Court determined that without the benefit of determining what 
costs this program decreased or offset, the rider for those costs, Rider SMP, was single-
issue ratemaking.  Clearly, as of September 30, 2010, rider recovery of expenditures 
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which affect a utility’s revenue requirement was illegal when there was no determination 
as to what costs the funds recovered in the rider would offset or decrease.   

Then again in People ex. rel. Madigan v. Ill Commerce Comm., 2012 IL App (2d) 
100024, at pars. 25-53, which was decided on March 19, 2012, the Appellate Court 
invalidated ComEd’s attempt to seek funding for the AMI pilot program through a rider 
which again did not take into account the decrease in costs that ComEd received as a 
result of that rider.  In so ruling, it noted that the rider that was the subject of the 
Appellate decision that was decided on September 10, 2010, (Rider SMP) was identical 
to the rider that was the subject of the latter appeal, Rider AMP.  The Madigan decision 
concluded that the subsequent rider was single-issue ratemaking; ComEd was 
collaterally estopped by the previous decision of September 10, 2010 from re-litigating 
the single-issue ratemaking issue; and also that ComEd was barred by the doctrine of 
the law of the case from re-litigating that issue.     

ComEd contends, essentially, that it never collected funds through Rider SMP.  It 
reasons that therefore, the first Appellate decision, the one that issued on September 
10, 2010, invalidating rider recovery of the AMI pilot program costs through Rider SMP 
does not apply when determining when the applicable time period for a refund 
commences.  See, e.g., ComEd Initial Brief at 7.   

However, the ruling in the September 10, 2010 Appellate decision clearly did not 
just invalidate one rider.  Rather, it found, based upon the facts presented, that 
collection of funds pursuant to a rider was illegal single-issue ratemaking, due to the fact 
that there was no determination as to what costs the charges imposed by a rider would 
offset or decrease.  Therefore, it does not matter whether funds were collected pursuant 
to Rider SMP or to Rider AMP.  What matters is that funds were illegally collected 
pursuant to a rider because there was no offset for the decrease in ComEd’s costs due 
to the collection of funds pursuant to that rider.   

Proof that the first Appellate decision, the one that issued on September 10, 
2010, is a generalized legal ruling that is not just limited to Rider SMP is the fact that in 
People ex rel. Madigan v. Ill. Commerce Comm., 2011 IL App (1st) 100654 at pars. 26-
55, the Appellate Court applied the first Appellate decision here, the one that issued on 
September 10, 2010, to a completely different rider, one that The Peoples Gas Light 
and Coke Company and North Shore Gas Company used to fund an accelerated main 
replacement program. Clearly, the Appellate Court decision of September 10, 2010, 
was a generalized legal opinion that applied to more than just one rider.  

Additionally, in the second Appellate opinion regarding rider recovery of AMI pilot 
program costs, the opinion that issued on March 19, 2012, the Appellate Court 
determined that Riders AMP and SMP were identical.  As a matter of law, the starting 
point for the time period of the refund is when the first Appellate decision issued, which 
is September 30, 2010.    
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The Effect of the Bridge Tariff 

ComEd argues that its Bridge Tariff, which became effect in January of 2011, 
legally authorized recovery of its AMI pilot program costs.  ComEd Initial Brief at 7-8. As 
Staff points out, however, the cornerstone of the Bridge Tariff was Rider AMP.  (See, Ill. 
C.C. No. 10, Sheet No 203.1; Staff Reply Brief at 7).  Also, that tariff allowed the costs 
of the AMI pilot program to be recovered from ratepayers without any analysis of the 
reduction of ComEd’s costs as a result of that program.  This tariff, therefore, violated 
the holdings in both Commonwealth Edison Co. v. Ill. Commerce Comm., (2nd Dist. 
2010), 405 Ill. App. 3d 389, 409-419, and People ex rel. Madigan v. Ill. Commerce 
Comm., 2012 IL App (2d) 100024, at pars. 25-53. Therefore, the Bridge Tariff has no 
application here.   

Other Issues 

Recovery of AMI Pilot Program Costs in Future Rates 

 Staff states that ComEd should not be allowed to recover its AMI pilot program 
costs in a future rate case.  See, Staff Reply Brief at 11-12.  Unfortunately, what 
happens in another Commission proceeding is best decided in that proceeding.    

Methodology Regarding any Refund 

How any refund is to be implemented and any interest due to ratepayers on that 
refund are factual determinations that are best made after considering the equities for 
all that are involved here and after hearing from the experts on this subject.  Therefore, 
no determination on these issues will be made at this time.   

AG Testimony Regarding the Bridge Tariff   

The AG/CUB state that they “would be happy” to withdraw the portion of their 
testimony that has been pre-filed regarding the Bridge Tariff.  AG/CUB Reply Brief at 
16.  The AG/CUB can just submit revised hard copies of the testimony that they desire 
to enter into evidence at trial.  Pre-filing testimony only concerns the discovery aspect of 
a Commission proceeding; it does not concern what evidence is actually adduced at 
trial.   

So it is clear, the scope of this proceeding is as follows:  

It does not include a determination as to the prudence of ComEd’s expenditures 
on the AMI pilot program; 

It does not concern unjust enrichment to ratepayers regarding ComEd’s 
expenditures on the AMI pilot program; 

There has been no showing that any party has waived its right to assert that 
ratepayers are entitled to a refund of the expenditures that ComEd made on its 
pilot program;  
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Retroactive ratemaking and the filed rate doctrine, both of which are legal 
arguments, do not apply to the facts here;  

A deduction should be made for any refunds that ComEd has made to ratepayers 
regarding ComEd’s expenditures on the AMI pilot program unless there is a legal 
or equitable reason not to do so; 

The period of time at issue for determining the amount of the refund commences 
on September 10, 2010, and ends either when ComEd ceased assessing a 
charge for the AMI pilot program or when ComEd filed a rate case that legally 
placed any offsetting of costs for that program before the Commission, whichever 
is first in time; 

Other issues regarding the amount of the refund or, if a refund is due, are not the 
subject of this ruling.  This includes, but is not limited to, such matters as the 
methodology of any refund due and any interest due ratepayers.  

ComEd is free to file an offer of proof at trial or present arguments in post-trial 
briefs regarding any argument discussed herein if it wishes to place those facts 
or arguments before the Commission.   


