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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition for Approval of the 2014 IPA 
Procurement Plan pursuant to Section 
16-111.5(d)(4) of the Public Utilities Act. 

: 
: 
: 
: 
: 

No. 13-0546 (Rehearing) 

REPLY BRIEF ON REHEARING OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits its Reply Brief on Rehearing in 

accordance with the Rules of Practice of the Illinois Commerce Commission (the “Commission” 

or the “ICC”) and the schedule established by the Administrative Law Judge (“ALJ”). 

I. INTRODUCTION 

Staff and all parties other than the Renewable Suppliers1 agree that the Renewable 

Suppliers primary curtailment proposal should be rejected.2  The reasons are many.  It: 

 rewrites the Long Term Power Purchase Agreements (“LTPPAs”), unlawfully altering 

after-the-fact the bargain agreed to and approved in the procurement process; 

 requires customers to pay for the energy component of renewable energy resources that 

must be curtailed when those customers are not -- and should not be -- required to pay for 

that needless energy; 

 shifts the costs of that energy from suppliers – who agreed to take the risk of curtailment 

– to customer who did not assume that risk and should not be saddled with it; 

 is contrary to the public interest; and  

                                                 
1  The terms “Suppliers” and “Renewable Suppliers” refer to the list identifying the consortium of 

Renewables Suppliers (Renewables Suppliers’ Petition to Intervene (October 1, 2013), at 1.). 
2 ComEd Initial Brief (“Init” Br.”) at 1-11; Illinois Commerce Commission Staff (“Staff”) at 1-19; Ameren 

Illinois Company (“Ameren” or “AIC”) Init. Br. at 7-9; and Illinois Power Agency (“IPA”) Init. Br. at 1-11. 
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 is contrary to law.   

Fundamentally, the Renewable Suppliers’ proposal ignores that the procurement of long 

term renewable resources at issue here was for a single product that “includes both the energy 

and the associated [(renewable energy credit)] REC.”  The Renewable Suppliers’ contention that 

customers will not be harmed, despite the fact that customers will pay more for no benefit, is a 

fiction that relies on their self-serving assertion that “harm” should be measured solely on the 

basis of how much customers pay for RECs rather than whether customers needlessly pay more 

than required by the terms of the LTPPAs and the inconvenient fact that under Suppliers’ 

primary proposal customers’ bills would increase.   

Suppliers’ claim that their primary proposal is necessary to ensure future development of 

renewable resources is not supported by the record and fundamentally flawed.  The evidence 

does not show that any renewable investment decisions have been driven by curtailment under 

the LTPPAs.  Moreover, the existing LTPPAs are with existing plants.  The terms and conditions 

of future procurement plans and future power purchase agreements will define what revenues 

potential future facilities may receive.  Retroactive alteration of the 3½ year old LTPPAs will not 

change that.  For all these reasons, as explained below and in ComEd’s Initial Brief on 

Rehearing, the Renewable Suppliers’ primary proposal should be rejected by the Commission. 

II. THE SUPPLIERS’ PROPOSAL WILL HARM CUSTOMERS AND IGNORES 
THE STATUTORY CURTAILMENT LANGUAGE AS WELL AS THE TERMS 
OF THE LTPPAS 

The Suppliers contend that their primary proposal will not harm utility customers because 

customers would not pay more for RECs than allowed by the statutory rate cap.3  First and 

foremost, this is an untenable definition of harm.  Customers are harmed if they pay more than 

                                                 
3 Suppliers Init. Br. at 7-12. 
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they are justly obligated to for resources that they do not even need.  Moreover, the claim that 

imputed REC costs would be within the statutory cap would only mean that the maximum 

amount legislatively permitted has not been exceeded, not that customers have not been harmed 

by rewriting the LTPPAs. 

The statutory language of the Illinois Power Agency Act (“IPA Act”) provides for a limit 

on the impact of procuring renewable energy resources as follows:4 

 Notwithstanding the requirements of this subsection (c), the total of 
renewable energy resources procured pursuant to the procurement plan for any 
single year shall be reduced by an amount necessary to limit the annual estimated 
average net increase due to the costs of these resources included in the amounts 
paid by eligible retail customers in connection with electric service to …, [for 
each year after 2011], no more than the greater of 2.015% of the amount paid per 
kilowatthour by those customers during the year ending May 31, 2007 or the 
incremental amount per kilowatthour paid for these resources in 2011. 

The Suppliers ignore that the statutory language specifically refers to and requires a reduction of 

the renewable energy resources (“RERs”) that would otherwise be procured to stay within the 

statutory rate impact cap for eligible retail customers.  The statute nowhere provides that the 

procurement of the REC component of an RER must be separately or independently reduced or 

curtailed for RERs that provide both energy and its associated REC. 

The phrases “renewable energy resources” and “renewable energy credit” are clearly 

defined in the IPA Act:5 

“Renewable energy resources” includes energy and its associated renewable 
energy credit or renewable energy credits from wind, solar thermal energy, 
photovoltaic cells and panels, biodiesel, anaerobic digestion, crops and untreated 
and unadulterated organic waste biomass, tree waste, hydropower that does not 
involve new construction or significant expansion of hydropower dams, and other 
alternative sources of environmentally preferable energy. 

                                                 
4 20 ILCS 3855/1-75(c)(2) (emphasis added). 
5 20 ILCS 3855/1-10. 
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“Renewable energy credit” means a tradable credit that represents the 
environmental attributes of a certain amount of energy produced from a 
renewable energy resource.  

Here, the “renewable energy resource” procured under the LTPPAs is a single product that 

includes “both the energy and the associated REC.”6   

The Suppliers attempt to confuse the issue by noting that whether the renewable 

resources budget is exceeded is determined with respect to the value of RECs procured.  While 

this accurately describes the math used to assess statutory compliance, the clear intent of the 

legislation, and LTPPA contract terms, is to insure that the total impact of renewable energy 

resources (both energy and RECs) is less than the 2.015% specified in the law.  That is why, as 

noted in the language quoted above, the amount of RERs procured in any given year is to be 

reduced by the amount needed “to limit the annual estimated average net increase due to the 

costs of these resources included in the amounts paid by eligible retail customers in connection 

with electric service” to the prescribed limits.7  The Suppliers wrongly equate the protection 

provided by the statutory rate impact cap to a limit on the amount paid for RECs.  Rather, as 

demonstrated above, the protection provided by the law is a limitation on the obligation to 

purchase and pay for RERs where the inclusion of those RERs would cause the statutory rate 

impact cap to be exceeded. 

Moreover, as explained in ComEd’s Initial Brief on Rehearing, the plain language of the 

contracts call for the LTPPAs Annual Contract Quantity of “Product,” – that is, “both the energy 

and the associated REC” – to be “reduc[ed] proportionately” if the cost cap is exceeded.8  The 

Suppliers’ proposal, however, would require the Commission to unlawfully rewrite the LTPPAs. 

                                                 
6 Sample Confirmation at 8. 
7 20 ILCS 3855/1-75(c)(2) (emphasis added). 
8 ComEd Init. Br. at 5. 
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In the end, the Suppliers’ Initial Brief cannot deny that, from the customers’ perspective, 

the Suppliers’ primary proposal simply shifts the risk of current and future curtailments from the 

Suppliers – who willingly accepted such risk as part of their voluntary bargain – to customers.9  

The record is clear that ComEd and AIC customers have already paid a premium to the Suppliers 

to accept or manage this risk in the agreed-to fixed price contained in the LTPPAs.10  The 

contract terms should not be re-written now to force utility customers to pay a second time for 

this risk. 

III. THE SUPPLIERS’ATTEMPT TO SUPPORT THEIR PRIMARY PROPOSAL 
BASED ON POLICY ARGUMENTS IS FACTUALLY AND FUNDAMENTALLY 
UNSOUND 

The Suppliers essentially claim that if their primary proposal is not adopted, renewable 

resource development in Illinois will not be adequately incented to create such investments.11  In 

plain terms, they argue that unless existing suppliers’ payments are sweetened, the renewable 

future will be harmed.  There is no economic reason for this: the revenues of future development 

will be governed by future agreement.  As the IPA states, Suppliers’ “primary proposal may help 

the individual LTPPA counterparties—the owners of now existing renewable generation—but 

does little to incentivize new renewable development in Illinois as claimed by the [Suppliers].”12  

Given that reality, the Suppliers’ claim appears to be little more than an unsubstantiated scare 

tactic. 

                                                 
9 ComEd Init. Br. at 10-11; Zahakaylo Dir., ComEd Ex. 1.0, 13:254-56. 
10 Zahakaylo Dir., ComEd Ex. 1.0, at 15:288-16:307. 
11 Suppliers Init. Br. at 12-20. 
12 IPA Init. Br. at 4; see also id. at 8-11. 
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As also noted by the IPA, other factors appear to be driving the amount of investment in 

renewable resources in Illinois.13  

Moreover, contract and market integrity have a key role in long-term energy 

development.  The Suppliers ignore, as explained in ComEd’s Initial Brief, that their primary 

proposal cuts against the integrity of the contracting process in Illinois procurements.14  Bidders 

submitted prices reflecting an expectation that the LTPPA provisions were non-negotiable and 

that winning suppliers would bear the risks associated with those provisions.15  Contrary to the 

Suppliers’ claims, those risks clearly included the risk of curtailment due to customer 

migration.16  Rewriting these provisions now would not only be fundamentally unfair to losing 

bidders who played according to the rules, but would also cause confusion and uncertainty for 

bidders in future requests for proposal (“RFP”) by sending a signal to the market that agreed 

upon terms and conditions may be disregarded after the fact.  This added uncertainty would 

ultimately cause additional harm to customers as bidders incorporate risk premiums into their 

bids to account for such uncertainty. 

IV. SUPPLIERS’ ARGUMENT THAT THEY SHOULD NOT BE RESPONSIBLE 
FOR THEIR OWN ASSESSMENT OF THE RISK OF CURTAILMENT LACK 
MERIT 

Finally, the Suppliers assert that they could not have assessed the risk of curtailment and, 

therefore, should not be responsible for their assessment of that risk.17  Even if one disregards 

that Suppliers did, in fact, assume the risk of curtailment under the terms of the LTPPAs, this 

                                                 
13 Id. at 8-11. 
14 ComEd Init. Br. at 11. 
15 ComEd Init. Br. at 11; see also ComEd Ex. 1.0 at 14:270-73 
16 See, e.g. ComEd Ex. 1.10.  
17 Suppliers Init. Br. at 25-30. 
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argument hardly can support saddling customers with this risk.  Clearly, as between suppliers 

and customers, the Suppliers are in a far better position to assume, price for, and hedge against 

curtailment risk.  This is precisely why the language of the LTPPAs places this risk on the 

suppliers rather than customers. Moreover, as explained in ComEd’s Initial Brief,18 relevant 

examples of this risk were available to Suppliers and specific notice of such risk was provided by 

the IPA’s Procurement Administrator.  Indeed, the Suppliers’ own documents clearly reflect that 

such risks were well understood at the time Suppliers entered into the LTPPAs.19  No reasonable 

basis exists for now transferring this risk from Suppliers to eligible retail customers. 

V. CONCLUSION 

In sum, for the reasons stated in the record, ComEd’s Initial Brief, and this Reply Brief, 

the Commission should reject the Suppliers’ proposal and make no amendment to the 

procurement plan as approved in its December 18, 2013 final Order.   

                                                 
18 ComEd Init. Br. at 8-9. 
19 Id. at 9-10. 
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