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JOINT MOVANTS’ VERIFIED REPLY IN FURTHER SUPPORT OF  

EMERGENCY JOINT MOTION TO CLARIFY THE ORDER  
REGARDING THE LARGE C&I PILOT PROGRAM 

 
Commonwealth Edison Company (“ComEd”), the Coalition to Request Equitable 

Allocation of Costs Together (“REACT”), the Midwest Cogeneration Association (“MCA”), and 

the Natural Resources Defense Council (“NRDC”) (collectively, the “Joint Movants”), pursuant 

to the direction of the Administrative Law Judge and 83 Ill. Admin. Code § 200.190, hereby 

respectfully reply in further support of the Joint Movants’ April 25, 2014 Emergency Joint 

Motion (“Joint Movants’ Motion”) requesting that the Illinois Commerce Commission (“ICC” or 

“Commission”) clarify its Order issued in the above-captioned proceeding on January 28, 2014 

(“Order”).   

I. INTRODUCTION 

The Joint Movants’ Motion seeks to confirm that the Order did not change the Large C&I 

Pilot Program’s (“Pilot”) proposed requirement that the Total Resource Cost Test (“TRC Test”) 

be applied at the project – rather than measure – level.1 

The Joint Movants’ Motion is brought by a diverse set of parties, each of whom had its 

own well-articulated perspectives regarding the Pilot, and each of whom advocated, both in the 

1 The TRC Test is the statutorily-defined mechanism for determining cost-effectiveness under Section 8-103 of the 
Public Utilities Act. 

                                                 



underlying Commission proceeding and in the ensuing Stakeholder Advisory Group (“SAG”) 

process, for a variety of modifications to the Pilot.  While the Joint Movants clearly did not see 

eye-to-eye on every significant aspect of the Pilot, the Joint Movants consistently have had and 

still have a clear understanding that one of the fundamental tenets of the Pilot – as reflected in 

the Commission-approved Pilot template included in ComEd’s compliance filing – is that the 

TRC Test should be applied at the project level rather than the measure level.2   

It was only during a series of meetings in the SAG process to develop the implementation 

details of the Pilot in April 2014 that it became apparent that the application of the TRC Test on 

a measure level versus project level may be an issue.  As reflected in the responses to the Joint 

Movants’ Motion, only the Staff of the Commission interprets the Commission’s Order to 

require application of the TRC Test at the measure level for the Pilot.  To every other party 

weighing in on the matter, the Order appeared only to inadvertently or mistakenly use the word 

“measure” instead of “project” when discussing the level at which the TRC Test should be 

applied.  Indeed, to impose the TRC Test at the measure level would impose administrative 

burdens on the Pilot that would jeopardize its viability.  Therefore, the Joint Movants’ Motion 

was considered an appropriate method of bringing this issue to the Commission’s attention.  For 

the reasons stated in the Joint Movants’ Motion and herein, the Motion should be granted. 

II. THE RESPONSES TO THE JOINT MOVANTS’ MOTION 

Two Responses to the Joint Movants’ Motion were filed.  The Attorney General (“AG”) 

robustly supports the Joint Movants’ Motion and “urges” the Commission to grant the Motion.  

2 Pursuant to the Commission’s January 28, 2014 Final Order, ComEd made its compliance filing on February 27, 
2014.  That filing included ComEd’s final 2014 – 2016 Energy Efficiency and Demand Response Plan. 
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AG Response at 1.  The Staff of the Commission stands as the only party to oppose the requested 

clarification. 

A. Overview of the Responses 

The AG correctly points out that: 

• The Commission “has made clear in order after order that cost-effectiveness shall 

be assessed on a portfolio-level basis” rather than a measure level basis.  Id. at 2; 

• Clarifying the need for project rather than measure level TRC “has particularly 

important implications for the creation of any C&I pilot.”  Id.; 

• Prior Commission Orders “make clear that utilities are allowed to promote non-

cost-effective measures so long as overall portfolios are cost-effective.”  Id. at 3 

(emphasis in original); 

• Adopting a measure level TRC Test for the Pilot would, ironically, “require the 

Large C&I Pilot Program to be more burdensome and administratively restrictive 

than the current C&I Custom Program” and that “[s]uch a result would obviously 

undermine the intended purposes of the Pilot.”  Id.;  

• Implementing a measure rather than project level TRC Test “would be 

administratively burdensome. . . .”  Id.; and 

• The project level TRC Test approach is consistent with the Commission-approved 

33% co-funding requirement.  See id. at 4. 

The fundamental basis for Staff's opposition to the Joint Movants’ Motion is somewhat 

unclear, but it appears to be premised, in large part, on the belief that the Commission – sua 
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sponte – intended to change a key component of the Pilot without any prompting, rationale or 

record support and in a way that contradicts all prior Commission orders.  Unable to entertain the 

possibility that the Commission only meant to use the term “measure” in its more casual and 

non-technical sense, Staff’s Response attempts several flawed arguments to defend its 

interpretation, each of which has no merit.  Although Staff expresses a belief (though unverified) 

that the Pilot will be successful and that large customers will be “highly motivated” to participate 

(Staff Response at ¶ 9), Staff fails to come to grips with the fact that applying the TRC Test at a 

project level rather than measure level is a condition precedent to the Pilot having a viable 

chance of success. 

As explained in the Joint Movants’ Motion, imposing the TRC Test at the measure level 

would introduce limitations that are far harsher than those applicable to any other ComEd 

program, thus defeating the very purposes for which the Pilot was designed – to increase large 

customer participation in energy efficiency implementation, increase flexibility to accommodate 

projects, expedite approval mechanisms and increase certainty regarding funding mechanisms.  

See Joint Movants’ Motion at 4; ComEd/REACT Joint Ex. 1 at 1.  Indeed, as the Commission 

observed in rejecting Staff’s burdensome proposal regarding cost-ineffective measures, applying 

the TRC Test at the measure level is not “administratively practical.”  See Order at 61. 

In short, Staff's position contradicts the very purpose for which the Pilot was designed.   

B. Reply to Staff 

Staff offers five basic items in response to the Joint Movants’ Motion, none of which, 

either individually or collectively, supports denial of Joints Movants’ Motion.  Each of Staff's 

arguments is discussed below. 
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1. Staff’s Procedural “Gotcha” Argument 

Staff suggests that the measure versus project level TRC Test issue should have been 

raised in an Application for Rehearing rather than the Joint Movants’ Motion.  See Staff 

Response at ¶ 4.  That argument amounts, at best, to an attempted procedural “gotcha” that 

disregards the context of the SAG process ordered by the Commission “to iron out the 

implementation details in a collaborative process.”  Order at 74.  Indeed, Staff’s isolated 

interpretation of the issue was not identified until this process was well underway and long after 

an Application for Rehearing could be filed.   

Following issuance of the Commission’s Order, the interested parties, including the Joint 

Movants, Staff, and several other parties, participated in exactly the type of SAG process that the 

Order directed, including multiple in-person meetings, exchanges of relevant data and 

information, conference calls, and other communications.  That process occurred on a relatively 

expedited basis in March and April 2014.  As that process progressed and neared conclusion, a 

disagreement regarding the measure versus project level TRC Test revealed itself.  See AG 

Response at 1. 

When it became clear that the measure versus project level TRC Test issue would not 

result in unanimous agreement within the SAG, the Joint Movants acted expeditiously to prepare 

and submit the Joint Movants’ Motion.  Given this context, it is wholly appropriate for the 

Commission to provide clarification in response to the Joint Movants’ Motion, and disingenuous 

of Staff to suggest that the parties somehow collectively waived the need for clarification.3  The 

Joint Movants have engaged in the SAG process in good faith – as it appears all parties did – and 

when this issue revealed itself near the end of the SAG process, the parties who believed a 

3 Moreover, the Joint Movants are unaware of any time limitation on the filing of a Motion to Clarify, and Staff does 
not cite to any such limitation. 
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clarification was needed acted with dispatch to put the issue before the Commission.  Indeed, 

given that every party except Staff interprets the Order on this issue in the same way, the Joint 

Movants were not prompted to prepare their Motion until Staff came forward with their isolated 

position.  No party will be prejudiced or otherwise unfairly treated by the Commission granting 

the Joint Movants’ Motion at this time. 

2. Staff’s Straw Man Argument About Commission Authority 

Staff next advances an inaccurate straw man argument to suggest that the Joint Movants 

are questioning the Commission’s authority.  See Staff Response at ¶ 5.  Staff does so by first 

acknowledging the Joint Movants’ argument that “no party contested application of TRC at the 

project level, and thus the matter of measure-level cost-effectiveness in the Pilot was never 

presented to the Commission.”  Id.  Staff concedes that this is true as a matter of fact.  See id.  

However, Staff then jumps to the conclusion that the Joint Movants are suggesting that the 

Commission lacks authority to impose requirements that have not been advocated by one or 

more party.  See id.  Later in its Response, Staff asserts a variation of this argument, noting that 

just because the Commission has declined to order cost-effective measures in the past does not 

prevent the Commission from doing it now or in the future.  See id. at ¶ 7.  These are two 

variations of a classic false straw man argument. 

Plainly, Joint Movants are not arguing that the Commission lacks the general authority to 

impose requirements different from those suggested by parties in a proceeding or those imposed 

in prior proceedings.  The Commission possesses that authority, assuming that the Commission’s 

conclusion is supported by substantial evidence and the Commission otherwise acts within 
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legally permitted bounds of the Public Utilities Act.4  Turning to the issue at hand, then, the 

parties’ positions and past Commission decisions are certainly relevant to the question of 

whether the Commission intended to require that the TRC Test be applied at the measure level in 

the Pilot.  And, when duly considered, the evidence and law is conclusive – neither Staff nor any 

other party advocated for such a result, and the Commission has never ordered that the TRC Test 

be applied at the measure level.  In other words, no evidence exists to support a Commission 

conclusion that the TRC Test be applied at the measure level for the Pilot, and no explanation is 

given as to why the Commission would abruptly depart from all prior decisions regarding 

application of the TRC Test at the portfolio level.5  As a result, Staff’s interpretation of the Order 

would, if adopted, lead to reversible error.   

Similarly, it is also certainly relevant – if not conclusive – to acknowledge the contents of 

the actual joint Pilot proposal ultimately approved by the Commission and included in ComEd’s 

compliance filing – indeed, the Commission seemed to do exactly that when it acknowledged the 

“broad consensus [that] has now developed in support of a modified Large C&I Pilot Program.”  

Order at 74.  That modified Large C&I Pilot Program proposal explicitly used the project level 

TRC Test.  Staff’s attempt to divert attention from this simple point is unconvincing and 

unproductive. 

3. Parties’ Comments Regarding Application of a TRC Test to the Pilot 
 

While Staff next argues that “numerous parties did comment on the application of TRC to 

the Pilot during the proceeding” and cites to filings made by NRDC, the AG, and IIEC, it is 

unclear what Staff hoped to gain through this argument.  Staff Response at ¶ 6.  The Joint 

4 See Illinois Bell Tel. Co., et al v. Illinois Commerce Comm’n, 283 Ill. App. 3d 188, 200, 669 N.E.2d 919, 928 (2d 
Dist. 1998); 220 ILCS 5/10-201(e)(iv). 
5 See discussion infra at 9-11; Joint Movants’ Motion at 4; AG Response at 2. 
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Movants’ Motion never claimed that parties failed to comment on the Pilot, only that neither 

Staff nor any intervenor took issue with application of the TRC Test at the project level.  As 

explained below, Staff’s argument cannot change these record facts. 

As an initial matter, invoking a filing by NRDC or the AG is wholly unhelpful to Staff’s 

position.  NRDC is a signatory to the Joint Movants’ Motion, and the AG's Response to the Joint 

Movants’ Motion unequivocally supports the granting of the Motion.   

Moreover, Staff’s actual citations to the NRDC and AG filings do not support Staff’s 

implication that parties advocated for application of the TRC Test at the measure level: 

• Staff cites to page 6 of NRDC witness Mr. Neme’s Rebuttal Testimony:  that testimony, 

however, repeatedly refers to cost effectiveness of “projects.”  NRDC Ex. 2.0 at 6. 

• Staff cites to pages 18-19 of NRDC’s Reply Brief:  the Reply Brief, however, repeatedly 

refers to the cost effectiveness of “projects.”  NRDC Reply Br. at 18-19.  

• Staff cites to pages 5-7 of AG witness Mr. Mosenthal’s Rebuttal Testimony:  that 

testimony, however, repeatedly refers to the TRC Test’s application to “projects”.  AG 

Ex. 2.0C at 5-7.  In one instance, Mr. Mosenthal refers to “measures” – this highlights the 

fact that these terms are at times used interchangeably – but it is quite clear from the cited 

testimony that Mr. Mosenthal endorses project level application of the TRC (and any 

doubt is erased by the fact that the AG now “urge[s]” the Commission to grant the Joint 

Movants’ Motion.  AG Response at 1. 

Staff’s citation to IIEC testimony is equally unavailing.  See Staff Response at ¶ 6.  

Notably, the IIEC has not opposed or objected to the Movants’ Joint Motion.  This is not 

surprising, based on a review of the IIEC testimony that Staff cites.  IIEC witness Mr. Stephens 
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repeatedly referred to the application of the TRC test to “projects” in that testimony.  IIEC Ex. 

1.0 at 6-7.  Moreover, it is quite clear that the IIEC position in this proceeding has been that the 

Pilot should contain fewer rules and requirements than the template that ComEd and REACT 

jointly submitted as ComEd/REACT Joint Ex. 1.  See, e.g., IIEC Application for Rehearing 

(February 28, 2014) at 2.  Thus, Staff’s attempt to find support for its position in a citation to 

IIEC surely misses the mark. 

In short, Staff’s suggestion that any of the cited documents endorse or support in any way 

a measure level TRC Test is inaccurate.  

 4. Staff’s Citations to ICC Orders is Inaccurate 

Staff next cites to page 42 of the Commission’s December 21, 2010 Order in ICC Docket 

No. 10-0570 for the contention that the Commission has previously ordered measure level TRC.  

See Staff Response at ¶ 8.  That characterization is inaccurate – in fact, a review of the cited page 

in that Order shows that the Commission reached the opposite conclusion.  That Order states: 

Commission Analysis and Conclusion 
 

The Commission has reviewed the record, and it agrees with Staff that ComEd’s 
portfolio meets the requirements of Section 8-103(f)(5) because it presents 
opportunities for all of ComEd’s customers to implement energy efficiency 
measures. The Commission further agrees with Staff that ComEd should continue 
to implement cost-effective measures in its programs, and directs ComEd to do 
so, the Commission also reaffirms its holding in Docket 07-0540 that: 

 

Calculation of the TRC test at the portfolio level provides utilities 
with greater flexibility to ensure that measures with less short-term 
energy savings value, but greater value over several year, will be 
included in any overall portfolio of measures and programs.  This 
contention is reasonable and it is hereby approved.  However, the 
utilities and DCEO are [not] precluded from applying the 
TRC test at the “measure” or program level, if they so choose. 

 

Order, Docket 07-054[0] at 28. 
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ICC Docket No. 10-0570, Dec. 21, 2010 Order at 42 (emphasis added).6  That statement by the 

Commission is hardly a requirement for implementation of a measure level TRC Test; on the 

contrary, the Commission is endorsing a portfolio level TRC Test – two levels removed from the 

measure level TRC Test that Staff now suggests that it wants.  In that order, the Commission 

provided permission to utilize measure or program level TRC at the utility’s or DCEO’s 

discretion.  In the case of the Large C&I Pilot, both the initial program template and the 

subsequent agreed upon template prescribed project level TRC. 

Staff also cites to page 60 of the Commission’s January 28, 2014 Order in the instant 

proceeding to purportedly support the Staff view that the Commission has previously endorsed 

measure level TRC.  See Staff Response at ¶ 8.  Staff’s citation to page 60 appears to be a 

typographical error, since the text on that page is a recitation of Staff’s position rather than a 

Commission conclusion.  However, the Commission’s conclusion on page 61 of that Order 

clearly rejects Staff’s proposal for a measure level TRC Test.  Instead, the Commission 

specifically approves ComEd’s request for “the possible need for including cost-ineffective 

measures within its programs.”  Order at 61 (emphasis added).7 

 5. Staff’s Belief About the Purpose and Likely Success of the Pilot 

Staff concludes its Response with a somewhat confusing argument that seems to be as 

follows:  the Pilot will give customers access to funds not previously available; therefore, Staff  

“believes” that customers will want to take advantage of the Pilot regardless of whether the Pilot 

uses measure level or project level TRC.  Staff Response at ¶ 9.   

6 The Order in ICC Docket No. 10-0570 appears to omit the word “not” from the excerpt of the Commission’s Order 
in ICC Docket No. 07-0540.   
7 The Order calls for “reporting TRC results for new measures” but that it a far cry from requiring that every 
measure that is a component of a project individually pass the TRC Test.  Order at 61 (emphasis added). 
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Staff's argument (not to mention its “belief” in the likely success of the Pilot) lacks any 

evidentiary basis – it is pure speculation.  Moreover, Staff’s argument rests on the shaky premise 

that customers will want to participate in the Pilot regardless of what the rules of the Pilot 

actually are.  In other words, Staff suggests that it does not matter whether the TRC Test is 

applied at the measure level or the project level – either way, Staff believes the Pilot will be a 

roaring success.  However, the entire point of the Joint Movants’ Motion is that it does matter 

whether the project or measure level TRC Test is used.  Imposing the measure level TRC Test on 

the Pilot, when that approach is not used for any other ComEd energy efficiency program, runs 

completely counter to the idea of providing large customers with improved access to energy 

efficiency funds.  See Order at 74; Joint Movants’ Motion at 4; AG Response at 2-3.   

III. CONCLUSION  

The bottom line, as the Joint Movants’ Motion points out, is that requiring that the TRC 

Test be applied on the measure level for the Pilot would introduce limitations that are far harsher 

than those applicable to any other ComEd program, thus completely undermining the notion of 

the Pilot providing greater access to energy efficiency funds.  See Joint Movants’ Motion at 4.  

The AG echoes this concern noting that measure level TRC for the Pilot would be “more 

burdensome and administratively restrictive than the current C&I Custom Program . . . Such a 

result would obviously undermine the intended purpose of the Pilot.”  AG Response at 3. 

Accordingly, for all reasons appearing of record and herein, the Joint Movants 

respectfully request that the Commission grant their Motion and clarify that the TRC test be 

applied to the Large C&I Pilot Program at the project level. 
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      COMMONWEALTH EDISON COMPANY  
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